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No. 6348. 


RIDIE L. DEAR, APPELLANT, 

vs, 

WALTER B. GUY, TRUSTEE, ET AL 

APPELLEES 


BRIEF FOR APPELLANT. 


I. 


STATEMENT OF CASE. 


_ i 

I. The Essential and Controlling Facts Indisputable. 

This is an appeal by an aged and feeble widovf lady, 
Mrs. Ridie L. Dear (now 79 years old), from jji final 
decree of the Supreme Court of the District of (Colum¬ 
bia entered June 27, 1934 (Rec. 43), dismissing bill in 
equity brought by her April 4, 1933 (Rec. 2). Her 
bill in equity sought rescission and reconveyance re¬ 
specting a certain trust instrument dated January 23, 
1931 (Rec. 7-16), for the execution of which she was 
paid nothing, and which she executed without inde¬ 
pendent advice, but was advised to do so by her daugh- 
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ter, Appellee Mrs. Lillian Dear LeClair (same having 
been devisee} and drafted by the daughter’s husband, 
Commander Hugh P. LeClair, and put in legal form 
by a close friend of the LeClairs, Attorney Walter B. 
Guy, whose office appellant had never entered before 
the time of such execution, when she accompanied her 
daughter there). 

(a) Appellant was repeatedly assured that trust in - 
strument teas subject to her instructions. 

Up to shortly before the filing of her bill, appellant 
was led to believe that the instrument created a mere 
agency trust to be administered by the trustees for 
her , and subject to her instructions. This is unde¬ 
niably shown by a series of letters written to her by 
Trustee Walter B. Guy (the very person who had put 
the instrument in legal form): 

(1) March 10, 1931, saying: 

“if you want me to sell some of your securities 
or borrow further money to supply Dick’s 
wants, I can but comply with your instructions” 
(Rec. 197). 

(2) November 25, 1931, saying: 

“In accordance with your instructions we 
have increased the loan from the District Na¬ 
tional Bank by a sufficient amount to send Dick 
the $450. I hope both you and he understand 
the matter fully, and that in making this pay¬ 
ment to him I am under your instructions vio¬ 
lating the terms of the trust” (Bee. 220). 
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(3) July 6, 1932, saying: ! 

“ unless we honestly express our views, we 
would not be fairly representing your interests.” 
(Rec. 223). 


(4) August 2, 1932, saying: 


“I have paid every possible attention tp all of 
your instructions , but no one can do the! impos¬ 
sible’ ’ (Rec. 226). j 

The term 44 your instructions” (rather than li your 
suggestions or requests”), thus repeatedly used by 
Trustee Guy, naturally and necessarily kept appellant 
under the continuing belief that she was in complete 
control , and so thoroughly in control that the t^rms of 
the trust instrument were binding only upon the Trus¬ 
tees, and (as she was told) that violation of any of the 
terms was authorized if done under her instructions . 

(b) Although executed in triplicate , appellant was 
never given any one of the originals of tlifi trust 
instrument . 


|n trip- 
to 


les 


Although the trust instrument was executed i 

lie ate, thereby entitling each of the three par 

it—the maker (this appellant) and the two Trustees— 

to an executed copy, it is admitted that this appellant 

was never given an executed copy, Trustee Guy testi- 
/% • 


fying: 


“So far as I know Mrs. Dear was never given 
any one of the originals of the trust agreement. 
It never occurred to me that she wanted a\n exe¬ 
cuted copy” (Rec. 189). 
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Trustee Guy further testified that he retained two of 
the executed copies himself, and gave the third to his 
co-Trustee (Pec. 189). Moreover, although the in¬ 
strument was executed in the mode required for re¬ 
cording, it was never put of record (Rec. 191), which 
would have njade its contents open to inspection. 

(c) Assurances to appellant reversed ichen she finally 
obtains (through counsel) an unexecuted copy of 
trust instrument. 

Finally, about the early part of January, 1933, ap¬ 
pellant obtained, through counsel, an ?o?executed copy 
of this trust instrument (Rec. 52, 191). Thereafter, 
the former assurances to appellant that she was in 
control, and that her instructions were paramount, 
were not repeated, but, on the contrary, Trustee Guy 
made his further letters to appellant conform to the 
actual terms of the trust instrument. Bv letter of 
February 13, 1933, Trustee Guy quoted to appellant 
from Paragraph A-4 of the trust instrument with re¬ 
gard to her not being in control but being subject to 
the ’’discretion” of the Trustees, and, by further let¬ 
ter of February 20, 1933, Trustee Guy reiterated and 
amplified his new assertion as to the real nature and 
effect of the trust instrument, adding: 

“'Won’t you please understand that our 
powers and duties are strictly defined and that 
we cannot go outside of them?” (Rec. 234). 

The preparation and filing of appellant’s bill in equity 
followed promptly thereafter. 
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(d) Conflicting, shifting and inconsistent claims of 
appellees as to what was given to appellant. 

The final admission by Trustee Guy that no executed 
copy of the trust instrument had ever been given to 
appellant, and that it had never occurred to him lo give 
her one (Rec. 189), came only after Mrs. LeClair had 
unsuccessfully endeavored to make it appear (Rec. 
117) that one of the completely executed originals was 
given to appellant at the time of appellant’s execution 
of them. It conclusively appeared from the testimony 
of appellees’ witness, Colton, who followed Mrs. 
LeClair on the stand, that her testimony could !not be 
true, because none of the originals of the trust instru¬ 
ment had been completely executed, or delivered, at 
the time referred to by Mrs. LeClair (Rec. fL32-3). 
Trustee Guy thereupon testified (Rec. 189), as did his 
clerk, Miss Oliver (Rec. 125-6), that the full text of 
the trust instrument had been furnished appellant on 
January 23, 1931, by then delivering to her an un¬ 
executed copy, and Trustee Guy further testified (Rec. 
189) that he gave instructions on at least thre<p occa¬ 
sions that copies be sent to her, but that he as an 
individual never gave her a copy. Appellant’s clear 
and emphatic testimony that she never received any 
copy of this trust instrument until January!, 1933 
(Roc. 52), is in obvious and perfect accord with 
the incontrovertible documentary evidence set fcfrth by 
her correspondence with Trustee Guy (Rec. 19*5-234). 
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(e) Trust instrument, when analyzed, found to be 
diametrically opposed to earlier assurances given 
to appellant. , 

The full test of flie trust instrument herein concerned 
is set forth on pages 7 to 16, inclusive, of the Record. 
Whether it was humanly or reasonably possible for 
any lay person to even begin to comprehend or inter¬ 
pret this lengthy and involved legal instrument, at least 
without the benefit of independent legal advice, which 
this appellant did not have, will be discussed in the 
Argument section of this Brief. However, a careful 
and painstaking legal analysis of the instrument dis¬ 
closes that, instead of creating a trusteeship to repre¬ 
sent appellant’s interests and to be subject to her 
control and paramount instructions, it undertook to 
assert a donation by her of the subject-matter, chiefly 
for the benefit of appellant’s daughter, Appellee Mrs. 
LeClair, and rendered appellant wholly subject to the 
‘‘discretion” of the Trustees, including “discretion” 
on their part even as to whether money or property 
coming into their possession should be treated “as 
principal or income” (Rec. 8). By reason thereof, as 
also the particular nature of the subject-matter, Mr. 
Colton, who was Trust Officer of the corporate co- 
Trustee District National Bank named in said trust 
instrument, and who was called as a witness for 
appellees, testified: 

“Mrs. Dear didn’t have any income by virtue 
of the trust itself, but only by virtue of the dis¬ 
cretion of the trustees” (Rec. 144). 
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2. Family History up to January, 1931. 

For convenience, Mrs. Ridie L. Dear (appellant) will 
hereafter be referred to as the mother, Mrs. Lillian 
Dear LeClair as the daughter, Commander Hpgh P. 
LeClair as the Daughter's husband, Walter B. puy as 
Mr. Guy, and Richard D. Dear, appellant’s son, as the 
son. 

In January, 1931, the mother had been a widow for 
more than 20 years, her husband having died i|i 1909. 
His estate, amounting to approximately half a piillion 
dollars had been left to her outright by his will (Rec. 
250). The mother’s daughter and son (the former 4 
years older than the latter) were both very dear to her. 
Although the mother was under no duty to give any 
part of the estate to either of her children, or to divide 
it equally or in any other way, she was exceedingly 
generous in the gifts she made to each. She bought 
to treat them alike in the bestowal of her gifts, as well 
as in the bestowal of her affection, and her generosity 
to both children was of the never-ending kind. 

(a) Daughter's marriages and divorce, including sup - 
port furnished by mother. 

\ 

In January, 1912, the daughter married Dr. William 
Francis Patten (Rec. 106), following which the i^iotlier 


supported the couple in luxury, both here and a 


broad, 


including higher medical education for Dr. Patjten in 
Baltimore, London, and Vienna (Rec. 106). The 
daughter separated from Dr. Patten in June, 1917, and 
obtained a divorce from him in February, 19201 She 
had two children by her first husband. She married 



8 


Commander LeClair in August, 1924 (Rec. 108). 
Between the daughter’s separation from Dr. Patten 
and her marriage to Commander LeClair, the mother 
continued to bestow gifts upon the daughter, providing 
for her and the daughter’s two children, and giving her 
everything she wanted (Rec. 60). 

(b) Daughter's evasiveness as to gifts from mother. 

The mother averred in her bill, filed in the Court 
below that | she had given to each of her children 
“moneys, assets and properties in excess of $200,000” 
(Rec. 3). In answering the bill, the daughter formally 
denied receiving from her mother moneys, assets and 
properties “in excess of or in any wise equivalent to 
$200,000,” but she was careful to avoid giving any 
approximation of the total amount of gifts obtained 
by her from her mother (Rec. 27). Complete records 
are not available showing the total amount of the gifts 
to the daughter or son. The mother had, however, at 
the time of the filing of her suit, an old family ledger 
which contained, on two pages thereof, entries in her 
own handwriting showing gifts in considerable sums 
made by her to the daughter up to May, 1919 (Rec. 
242). 

(c) Daughter's tearing out , and carrying away , of 
pages from family ledger. 

As the time for trial in the Court below approached, 
the daughter visited the mother’s apartment in the 
Cairo Hotel and seized an opportune moment, when the 
mother had stepped out of the room, to mutilate the old 
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family ledger by tearing out and carrying avjay two 
pages thereof, one of which pages contained an item¬ 
ized list iA the mother’s handwriting of gifts n}ade by 
the mother to the daughter between June, 19J2, and 
April, 1918 (Rec. 242). The mother happened to re¬ 
turn to the room before the completion of the 
daughter’s act of mutilation, and sought, though un¬ 
successfully, to prevent the carrying away of the torn- 
out pages. The mother, however, later succeeded in 
recovering the pages through demands of her counsel 
(Rec. 247). It was, therefore, possible for this record, 
at least, to be offered in evidence respecting earljy gifts 
from the mother to the daughter. 


(d) Enormous total of gifts from mother to daughter. 

T ^ 

Although records are not available showing tlje total 
gifts to the daughter, it is established beyond dispute 
that they did amount to in excess of $200,C|00, as 
averred in the mother’s bill, and included the following 
items: 


(1) Total amounts up to May, 1919, shown 

upon ledger sheets of the family ledger 
(Rec. 242) . 

(2) Proceeds from sale of Deerwood prop¬ 

erty after 1921, and bonds given to 
daughter at same time (Rec. 109). 

(3) Other miscellaneous gifts to daughter, 

after early part of 1918, shown by 
loose check stub books of mother, 
which are incomplete, and many items 
of which appear in daughter’s own 
handwriting (Rec. 263) . 

(4) Special payment to daughter in Au¬ 

gust, 1930, from mother’s annual in¬ 
stalment from Utah mine interest 
Rec. 52) . 

4 i 3-L—3 


$34^500.00 


20000.00 


42 


500.00 


6J250.00 
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(5) Assignment to daughter in January, 

1931, of one-half interest in Utah mine 
instalments belonging to mother, such 
one-half interest being valued at ap¬ 
proximately (Rec. 187) . 100,000.00 

$203,250.00 

Moreover, it is shown that the daughter had the unre¬ 
stricted power to draw checks on her mother’s bank 
account at the District National Bank from 1922 to 
1926 (Rec. 264). Canceled checks are not available 
to show the extent to which the power was exercised. 

The care with which the daughter avoided, in her 
sworn answer, any approximation of the total gifts 
obtained by her from her mother (Rec. 27) was carried 
forward into her testimony which also made no ap¬ 
proximation of the total amount (Rec. 107). Since the 
foregoing partial items obtained by the daughter total 
in excess of $200,000, as averred in the bill hied herein, 
there is not only no reasonable basis for disbelieving 
such averment, but likewise no reasonable basis for dis¬ 
believing the mother’s testimony that the gifts to her 
daughter totaled $240,000 (Rec. 91). It is well known 
that those who receive numerous and extensive gifts 
are not usually much concerned about totalling them, 
the gifts being accepted rather as a matter of course. 
Consequently, no one was in as good a position to know 
the total amount given than the mother who made the 
gifts. 

(e) Son's occupations up to 1921. 

Prior to the entry of the United States into the 
World AVar in 1917, the son had worked in a mine at 
Hibbing, Minnesota, and had risen to the position of 
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Superintendent of the mine (Rec. 60). He thin en¬ 
listed in the Army, and was in active service therein 
abroad until the end of the War. He returned v^ith a 
good record (Rec. 60), and went back to the mine at 
Hibbing, Minnesota, remaining there until 1921 (Rec. 
60). Previous to 1917, the son had married, and two 
children were born of the marriage, Richard Brierly 
Dear and Mary Whitworth Dear, who are still living. 

(f) Son's Dairy Farm Business 1921-1930. \ 

In 1921, the mother deeded to the son a farm of about 
479 acres, situated in Loudoun County, Virginia, about 
one mile from Round Hill, and which was appraised at 
$40,000 (Rec. 60). The son went to work improving 
and developing the farm at great expense, and con¬ 
verted it into a Dairy Farm, known as “Wood^rove 
Dairy Farm,” which produced a very considerable 
gross income from the sale of milk. The mother 
financed the development of the Dairy Farm by making 
loans to the son for that purpose. About the early 
Summer of 1930, the mother took over the management 
of the Dairy Farm, because the increasing experfse of 
operating the Farm had proved too much for thi son. 
The severe drought of that Summer made the situation 
even worse, by reason of lack of water and feed fdr the 
cattle, and consequent reduction in the amount of reve¬ 
nues obtainable from the curtailed milk supply, thereby 
producing a decided net loss in the operation of the 
Dairy Farm, and a continuing financial outlay b^ the 
mother in connection therewith. 
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(g) Daughter’s advice to mother was to make an 
agency trust. 


The daughter and the daughter’s husband spent the 
Summer of 1930 in Europe. Mr. Guy and his wife vis¬ 
ited them in Paris for practically a month during that 
Summer (Rec. 146). The daughter and the daughter’s 
husband returned from Europe late in October, 1930. 
Upon the return of the daughter, the mother told her 
about the difficulties she was having with the Dairy 
Farm, and asked the daughter for help (Rec. 112). 
The daughter’s response may be quoted from the 
record: 


“And then I suggested to her that she follow 
Mr. Peyton’s advice that he had given her 
when mv father died. I heard Mr. Peyton give 
my mother this advice. Mr. Peyton advised her 
to put her money in trust so she wouldn’t be 
bothered with it and things could be taken care 
of. He advised her then, just after my father 
died in 1910, before we came east. Also the 
Summer of 1917 I heard him advise her a sec¬ 
ond time. My mother felt that she was a capable 
business woman and could take care of her own 
affairs.) I remember her saying, ‘There’s no use 
of paying—having a trust—paying the fee, the 
trust charges when she could save it and do 
it herself’ ” (Rec. 112). 

(Mr. Peyton was an old banker friend of the mother 
in Duluth, Minn.) Here is the daughter’s own testi¬ 
mony as to the kind of trust (an agency one, to man¬ 
age for the mother) which she advised the mother to 
make. It is in entire accord with what the daughter 
actually told the mother, according to the mother’s tes- 





T 


timony (Rec. 51), about the nature and effect the 
trust instrument here concerned, just before its execu¬ 
tion. It is likewise in harmony with repeated advices 
to the mother by Mr. Guy, for two years after the 
execution of the trust instrument, about the trust being 
one subject to her instructions (Rec. 197, 220, 223,226). 
During the period when Mr. Guy was repeating i such 
assurances to the mother, Mr. Guy also told h<jr, in 
letter of July 15, 1932: 

“The reason the trust was established w4s be¬ 
cause the dairy farm was running behind 4bout 
$600 a month when we took it over” (Rec. <224). 

Such being admitted by Mr. Guy himself to have 
been “The reason ” for the trust, obviously nothing 
more than an agency or management trust, for the 
mother, and subject to her instructions, could have been 
legitimately in contemplation. 

3. Terms and Provisions of Trust Instrument Substi¬ 
tuted for the Intended Agency or Management 
Trust. 

The text of the substituted trust instrument hqre con¬ 
cerned of January 23,1931, will be found on pages 7-16 
of the record, the mother being styled in it as “Donor” 
(Rec. 7). 

(a) Property and assets included. 

The principal property and assets included in i" are 
supposed to be listed in an annexed “Schedule A” 
(Rec. 7), but no such schedule has been produced, and 
appellees claim that no schedule was ever prepared 
(Rec. 19). However, a formal assignment fronJ the 
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mother to the Trustees was obtained simultaneously 
with the trust instrument itself, covering lists of Bonds, 
Stocks, and Notes, aggregating about $20,000 in Bonds, 
about $53,000 in Stocks, and about $15,000 in Notes 
(Rec. 193)i Likewise a formal assignment from the 
mother to the Trustees was taken covering one-half 
of the mother’s interest in certain mining property in 
Iron County, Utah (Rec. 192), such one-half interest 
having a value of about $100,000 (Rec. 187). In addi¬ 
tion, a formal deed from the mother to the Trustees 
was obtained at the same time conveying and trans¬ 
ferring an estate for the life of her son in the Wood- 
grove Dairy Farm, together with the absolute title to 
the household and farm equipment, cattle, etc., used 
in connection with said Farm (Rec. 192). The mother 
had previously thereto obtained from the son, on De¬ 
cember 1, 1,930, a formal deed of conveyance to her of 
this Dairy Farm subject matter (Rec. 79), which was 
intended and accepted as security for the mother’s 
advances and outlays in behalf of the Farm (Rec. 68). 

(b) Management powers. 

After providing how the subject matter to be in¬ 
cluded in the trust should be manifested, the instru¬ 
ment next provides that the District National Bank 
and Walter B. Guy, as Trustees, should— 

“receive, hold and manage all of the properties 
conveyed by this indenture, together with any 
investitures by the Donor hereinafter made a 
part of this trust; to sell, transfer or lease for¬ 
ever or a day, to exchange all or any part of 
said property as though the absolute owner 
thereof,” etc. (Rec. 7-8), 
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and that— 

“In no case shall any party dealing with said 
Trustees * * * be obliged to see to the ap¬ 
plication of any purchase money, rent or poney 
borrowed/’ etc. (Rec. 14). 

These provisions would not be inappropriate to an 
agency or management trust, provided the later pro¬ 
visions respecting disposal of income and principal be 
also appropriate to an agency or management trust. 

(c) Disposition of Income. 

The instrument vests in the Trustees the uncontrolled 
discretion to determine— 

“whether or not money or property coming into 
their possession shall be treated as principal 
or income” (Rec. 8), 

and follows with a further provision conferring upon 
the Trustees “absolute discretion” during the mqther’s 
life, to expend “from the net income,” not to Exceed 
$50 per month for the son, and not to exceed $100 per 
month each for the maintenance and education of the 
son’s two children (Rec. 10). It is next provided that 
the “remainder of the net income” shall be p^id to 
the mother during her lifetime in quarterly or monthly 
installments, with power “in the absolute discretion 
of the Trustees,” to give the mother, from the prin¬ 
cipal of the trust, such further amounts as the Trustees 
‘ 4 shall deem proper and necessary for her comforj:, wel¬ 
fare and maintenance” (Rec. 11). Appellees’ witness, 
Colton (Trust Officer of District National Bank), accu- 
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rately stated the situation produced by this trust in¬ 
strument, as follows: 

“Mrs. Dear didn’t have any income by virtue 
of the trust itself, but only by virtue of the 
discretion of the trustees” (Rec. 144). 

(d) Disposition of principal after death of mother. 

Mining interest — The trust instrument provides 
that, upon the mother’s death, the interest transferred 
to the Trustees in certain mining property in Iron 
County, Utah, shall go absolutely to the daughter, or 
to such person or persons as the daughter should ap¬ 
point, or in the absence thereof, and the non-survival 
ot the daughter, to the daughter’s issue. The only 
qualification to such absolute provision is that, the 
Trustees may, after the death of the mother, “in their 
absolute discretion,” apply a portion of the moneys 
from this mining interest toward small monthly pay¬ 
ments for the benefit of the son and the son’s two chil¬ 
dren (Rec. 13). In other words, unless the Trustees 
(meaning both of them) should expressly determine 
to continue the making of small monthly payments for 
the son and the son’s two children, this mining interest 
is required to be transferred absolutely to the daughter 
upon the death of the mother. This qualification is, 
obviously, not very serious, since it could not operate 
unless the daughter’s close friend Mr. Guy (who visited 
the daughter and the daughter’s husband in Paris for 
about a month during the Summer preceding the mak¬ 
ing of this trust) should persuade himself, or be per¬ 
suaded, to decide against the absolute taking by the 
daughter, and in favor of small monthly payments 
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being continued for the son and the son’s two children 
after the death of his mother. Moreover, these pro¬ 
visions in favor of the daughter with respect to this 
mining interest are shown to be diametrically opposed 
to every wish and desire of the mother. In the first 
place, the daughter had already obtained froih the 
mother an absolute conveyance to the daughter of a 
one-half of the mother’s interest in this mining prop¬ 
erty (R^c. 193), at the same time that the trust instru¬ 
ment was executed and the other one-half interest con¬ 
veyed by the mother to the Trustees. Consequently, 
the effect (and evident purpose as well) of this provi¬ 
sion in the trust instrument was to enable the daughter 
to obtain both halves of the mother’s mining interest, 
totaling altogether about $200,000. In the second jplace, 
it is indisputably shown by the documentary evidence 
in this case that the mother had no such purpose or 
intention, and that the lawyer-friend of the daughter 
who put the instrument in legal form well knew that 
she had no such intention, as appears from the 
mother’s letter to Mr. Guy of June 9, 1931 (Rec. 204), 
and Mr. Guy’s reply of June 10, 1931 (Rec. 204), tell¬ 
ing the mother that the second one-half interest in the 
mining property is merely being held as security for 
the repayment of loans to the son, Mr. Guy’s letter 
stating: 

“The money from the Utah mines is not 
Dick’s, though you have been giving it td him. 
The share which he had been receiving was 
transferred to the Trustees in order thgt we 
might eventually repay the District National 
Bank and the Minnesota National Banit the 
amount of the loans which you obtained ftyr his 

473-L—4 
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benefit. * * * Until he repays these loans of 
roughly $28,000 and the interest on them, he has 
no claim on you whatever * * * (Rec. 204). 

Guy further admitted on the witness stand, knowing 
the real wishes and desires of the mother, testifying: 

“She (the mother) insisted that she wanted 
to give one-half interest in that mine to both her 
son and her daughter, but that her son’s share 
shall be used for the purpose of paying back her 
funds, paying back to her estate the funds which 
she had advanced” (Rec. 162-3). 

Yet the provisions in the trust instrument, respecting 
this mining interest, make no reference whatever to 
any application thereof toward the repayment of funds 
advanced to the son, nor to the son obtaining this min¬ 
ing interest after such repayment or obtaining the net 
amount realized from the mining interest after such 
advances are taken care of, but substitute for all rights 
of the son a plain and unequivocal direction in favor 
of the daughter. 

Dairy Farm. —The trust instrument properly deals 
with the life interest of the son in the Dairy Farm, and 
also the absolute title to the chattels, equipment and 
cattle, as being held for repayment of advances made 
by the mother (Rec. 12), but, instead of being fair and 
consistent by providing for the immediate and absolute 
turning over to the son, upon such repayment, all of 
this subject, matter, or the converted net proceeds, 
which may then have been derived from a sale thereof, 
it arbitrarily directs that nothing shall be turned over 
to the son therefrom earlier than “at the death of the 
Donor” (Rec. 12), and further that, in the event of the 
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son undertaking to sell, or in any manner dispose of, 
his said interest, before the death of the mother, his 
rights therein “shall lapse,” and that the Trustees 
may, “in their absolute discretion,” transfer the son’s 
interest “to any one or more of his issue, or any other 
beneficiary hereunder” (Rec. 15-16), thereby attempt¬ 
ing to confer upon the Trustees the power, in the 
above-named event, to transfer to the daughter (!to the 
exclusion of the son’s children) even this interest in 
the Dairy Farm, concededly belonging to the so^i. 

Other Assets .—This trust instrument further Under¬ 
takes to transfer to the daughter all other assets in the 
trust absolutely and unequivocally, upon the death of 
the mother, the provision being that all other prin¬ 
cipal, “with all accumulations, and all undistributed 
net income,” the Trustees— 

“are directed to transfer, pay over, assign, de¬ 
liver and convey to the daughter of the Donor, 
Lillian Dear LeClair. In event the said daugh¬ 
ter shall not survive me, then to such person or 
persons, corporation or corporations, in such 
manner and in such proportions, as may tye ap¬ 
pointed by the last will and testament of the 
said daughter, and in default of such appoint¬ 
ment the Trustees shall transfer, pay over, as¬ 
sign, deliver and convey the share of said es¬ 
tate intended for her to the then living ikwful 
issue of said daughter, per stirpes and not per 
capita, and in default of such issue then to the 
persons who would take her estate under the 
Laws of the District of Columbia, had she de¬ 
ceased intestate on the date of the death c[f the 
Donor” (Rec. 11-12). 
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This trust instrument, therefore, directly flaunts the 
known wishes of the mother, generally and specifically, 
and undertakes, to the contrary of those wishes, to 
provide, in substance, that: 

1. The mother herself, the son, and the son’s 
children, shall be put at the mercy of some one 
else, and that some one else not even an inde¬ 
pendent and impartial party, but the daughter’s 
lawyer-friend Mr. Guy, because, in subjecting 
them to the absolute discretion of the Trustees, 
to be affirmatively exercised by both Trustees 
before action could result, they would neces¬ 
sarily be placed at the mercy of Mr. Guy, who 
could himself defeat affirmative action. 

2. Upon the death of the mother, the daughter 

could acquire for herself absolutely, or for any 
one else that she may appoint, to the exclusion 

of the son and the son’s children, the entire 
principal of the trust estate “with all accumu¬ 
lations, and all undistributed net income.” 

4. Contentions Advanced by Appellees That Mother 
Should Have No Relief From This Trust Instrument. 

Appellees say, in substance, that, if the Court will 
only shut its eyes to the essential and controlling facts 
so indisputably established, showing this trust instru¬ 
ment to be not only diametrically opposed to the agency 
or management trust which the mother authorized, but 
to actually flaunt the known wishes of the mother, 
generally and specifically, they should like to persuade 
the Court that this trust instrument was really for the 
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best interest of the mother, to protect her frorji her 
son, and that the disposition of the entire principal in 
favor of the daughter was calculated merely to do 
scant justice to the daughter. In fact, they sayj that, 
although the mother did not receive independent 
advice, she did have the advice of the daughter’s hus¬ 
band, who designed and drafted the instrument, and 
that he made the mother acquainted with the full con¬ 
tents and meaning of this trust instrument, an<^ that 
the daughter’s lawyer-friend, Mr. Guy, also explhined 
the instrument to the mother before she executed it. 
In a word, they would have the Court believe that 
before the execution of the instrument, the daughter’s 
husband and the daughter’s lawyer-friend both!gave 
the mother an understanding of the terms of tlje in¬ 
strument, quite at variance with what the daughter’s 
* | 
lawyer-friend, who then became a Trustee, under the 

instrument, later told the mother repeatedly, a^d in 
writing, for two years after the execution of the in¬ 
strument, as to the Trustees being subject to the 
mother's instructions , also telling her that “The 
reason” “the trust was established” was “because the 
dairy farm was running behind” (Rec. 224).! An 
agency or management trust was, obviously, appro¬ 
priate and entirely sufficient to prevent further lbsses 
from the dairy farm, through closing and disposing of 
same, or effecting economies in operation. 


(a) Daughter's selfishness and greed. 


With reference to the daughter’s assumed role of 
protector of the mother from the son, while herself 
destroying, by this trust instrument, every vestige of 
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real protection to the mother by rendering the mother 
wholly subservient to the daughter and the daughter’s 
lawyer-friend, and seeing to it that the ultimate trust 
estate would go to the daughter, brief reference should 
be made to the other evidence in the case showing the 
inordinate greed and selfishness of the daughter. 

In the Summer of 192S, the mother was with the 
daughter and the daughter’s husband in Paris for sev¬ 
eral months. Instead of reciprocating, in some meas¬ 
ure, the mother’s generosities to the daughter, the 
mother was charged $150 per month, the daughter’s 
husband explaining: 

» 

‘ 4 That was approximately, as closely as we could 
estimate, exactly what it cost us to have her with 
us” (Pec. 96). 

In October, 1930, the mother explained to the 
daughter that she was in need, and asked the daughter 
to help her, but the daughter refused, the daughter 
testifying with regard thereto: 

“I told her there was no way that I could help 
her” (Rec. 122). 

“I did say something about giving up William, 
her chauffeur. I said that it was an additional 
expense. My mother said having a car was her 
one pleasure and that she couldn’t give it up. I 
think that my mother continued to he hard up in 
December ” (Rec. 122-3). 

Instead of helping her mother, the daughter took from 
the mother, in January, 1931, an absolute assignment 
of a one-half of the mother’s mining interests, worth 
$100,000 for the one-half thereof. 

The daughter herself tells about an occasion in 
November, 1930, when her brother wanted to borrow 





23 


$25 from her, and she required him to sell her his 
interest in the family silver for that sum in orqer to 
obtain the money, her testimony being: 

“Dick wanted to borrow some money frojn me 
and I refused to lend him the money; but I told 
him that if he woud sell me his mother’s Silver, 
I would give him a check for it” (Ree. 122). 

At p. 257 of the Record, appears cancelled check, Cover¬ 
ing the transaction, the check being described as fol¬ 
lows : 

“Check on District National Bank of Washing¬ 
ton to the order of R. D. Dear, $25.00, dated 
November 10, 1930, signed Mrs. II. P. LeClair, 
notation on it ‘For Silver’ ” (Rec. 257). j 

This admitted condition of affairs harmonizes with the 
testimony of Mrs. Rachel Mitchell (Rec. 91-92) that the 
daughter told her, in January, 1931, 

“I fixed things so that my girls will be taken 
care of,” 

and also told her she wouldn’t give Dick anvthing if 
he was starving, and that when Mrs. Mitchell inquired 
“Not if he was starving?” she replied: “Well, if 
he was starving, I might.” 

In December, 1931, nearly a year after the execution 
of the trust, the mother wrote Mr. Guy from Norfolk, 
Va., where she was then visiting the daughter and the 
daughter’s husband, saying: 

“It is a hard thing to be ill as I am and not 
have the money for either Dr. or medicine. I must 
have $500. It will take that at least to clear up 
my bills that have been running for three months. 
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Hugh ashed L. if she had my check for board . 
Now you can realize my condition here” (Rec. 
221 ). 

“Hugh” refers to the daughter’s husband, and “L” 
to the daughter. Thus the mother is being pressed by 
the daughter and the daughter’s husband for payment 
of board, after the daughter had already obtained out¬ 
right from the mother in excess of $200,000 (including 
the $100,000 half interest in the mine), and after the 
daughter had succeeded, in the preceding January, in 
obtaining the execution by the mother of a trust instru¬ 
ment which (unknown to the mother) undertook to 
further enrich the daughter by giving her the ultimate 
trust estate, “with all accumulations, and all undis¬ 
tributed net income.” 

(b) Appellees’ claim that the daughter teas justly en¬ 
titled to the ultimate principal of the trust estate. 

After the daughter’s suggestion to the mother, in the 
latter part of October, 1930, that she create an agency 
or management trust (Rec. 112), and the mother be¬ 
coming interested in so doing, for the reason that the 
dairy farm was running behind (Rec. 224), the next 
logical step would have been to have the mother call 
an attorney to draw such simple instrument. The 
daughter, however, excuses herself by saying: 

“She (mother) did not at any time ask me to 
call in any attorneys, or advisor in reference to 
making the trust” (Rec. 112). 

Instead, the daughter’s husband proceeded to take 
advantage of the opportunity thus afforded him, by 




reason of the mother’s implicit confidence, and the 
absence of any independent advisor, to try his hand 
at drafting the trust, and to utilize it for the purpose 
of doing what he might consider just and right in 
behalf of the daughter (his wife) out of the mother’s 
property. The daughter’s husband testified: 


“I have no idea as to how many drafts of the 
trust I prepared for Mrs. Dear. I filled the room 
with sheets of paper written in longhand and on 
the Cairo paper. I would tear them up; read them 
and throw them away and keep on until I finally 
decided that it was beyond my competence” (Rec. 
102-3). 


“My draft and the one finally executed probably 
didn’t differ much” (Rec. 103). 

“I didn’t want to have it—if everything was 
as—according to my figures— everything $hat was 
left must go to the daughter; and as her [husband 
1 certainly didn’t want to appear as makfyr of the 
trust” (Rec. 99). 


“I didn’t want to be mixed up with the iriaking of 
the trust that would eventually turn out the way 
it did, because it would, it would not loofb so well 
if I had a hand in it. So at that time, I think it 
must have been about Thanksgiving—it wa s before 
I left for Newport News anyway—Mr. (pruy was 
called in” (Rec. 97). 


The daughter’s husband further testified: 

“Despite this conclusion or thought on i!ny part, 
I continued to sit in at conferences in regard to 
the matter between Mrs. Dear and Mi. Guy” 
(Rec. 100). 
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‘‘Mrs. Dear told me that she was glad to have 
me sit in, because she thought I was an honest 
man” (Rec. 100). 

Finally, the j daughter’s husband cast his scruples 
wholly aside, iand assumed the role of explainer to the 
mother of the final draft of the trust instrument before 
its execution. He testified: 

“The final draft—when that was brought up, I 
came up from Newport News and went over it 
sentence by sentence and word bv word almost 
with Mrs. Dear. I spent two days at it” (Rec. 98). 

His qualified testimony, with careful use of the word 

“almost ” is significally harmonious with the testi- 

monv of the mother: 

•> 

“Commander LeClair read that to me, but he 
did not read it ail. He didn’t say that it all was 
going to yiy daughter and my son and I were left 
out” (Rec. 51). 

Under such conditions, coupled with his conscious ap¬ 
preciation of the impropriety of his assuming such 
role at all, no reasonable ground exists for relying upon 
his explanation, or for believing that he was genuinely 
endeavoring to give the mother a full explanation, but 
rather that he was seeking to prevent the mother from 
becoming awakened or alarmed, or obtaining any inde¬ 
pendent advice, whereby she might learn the real na¬ 
ture and effect of the instrument. Obviously, had the 
mother been then fully informed by anyone, there 
would have been no occasion to later practice upon her 
the indisputably established deception that was prac- 
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ticed upon her during the ensuing two years asj to the 
instrument creating other than an agency or nianage- 
ment trust. j 

The daughter’s husband sought, in his testimony, to 
introduce Mr. Guy in a misleading way, saying:: 

“He was at that time doing some other work 
for Mrs. Dear” (Rec. 97). 

As a matter of fact, Mr. Guy had never been the moth¬ 
er’s attorney in any matter (Rec. 52). Upon his return 
from Europe in August, 1930, after a month’s visit with 
the daughter and the daughter’s husband (Rec:. 146), 
he drove out to the Woodgrove Dairy Farm for the 
avowed purpose of delivering to the mother certain 
trinkets from the daughter (Rec. 146). This voluntary 
social call marked the beginning of Mr. Guy’s volun¬ 
tary interest in the mother’s affairs. Upon the return 
of the daughter and daughter’s husband from abroad, 
they immediately took an apartment at the Cairi Hotel 
adjoining that of the mother, and marked activity com¬ 
menced on the part of the daughter, the daughter’s 
husband, and Mr. Guy with reference to the mother’s 
affairs (Rec. 148). In the early days of November, 
1930, the daughter and Mr. Guy went to Leesbuitg, Va., 
together regarding the Woodgrove Dairy Farm and 
also visited the Farm (Rec. 149). It was during this 
time and up to around Thanksgiving that the daugh¬ 
ter’s husband was filling the room in the Cairo Hotel 
with sheets of paper containing drafts of a deed of 
trust for the mother to sign (Rec. 102-3). Mr. Guy 
testified that he recollected having given the daughter’s 
husband some forms of deeds in trust which haft been 
used in other cases (Rec. 151), the daughter’s husband 
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having told him that he was trying to draw a deed in 
trust for the mother (Rec. 151). Mr. Guy’s status 
as an independent advisor of the mother is shown by 
the record to be nonexistent. He was a close lawyer- 
friend of the daughter and the daughter’s husband, 
and was brought by them into the mother’s affairs al¬ 
most immediately following his visit with them abroad. 
Mr. Guy also acted for the daughter in the matter of 
the checks for mine money payments coming in for her 
after January 23, 1931 (Rec. 102). The daughter’s 
husband also testified: 

**1 kpiew that he ( Mr. Guy) ivas the legal ad¬ 
visor of Mrs . LeClair. To my knowledge, it 
commenced when my daughter got her divorce, 
about a year or two years ago” (Rec. 101). 

Mr. Guy’s true status as an advisor of the daughter, 
rather than of the mother, in connection with this trust 
is further apparent from the daughter’s own testi- 
monv: 

m 

1 ‘She (mother) did not at any time ask me to 
call in any attorneys, or advisor in reference to 
making the trust” (Rec. 112). 

Mr. Guy recalled on the witness stand having been told 
by the daughter that there was something provided in 
the father’s will by which the property was to be equally 
divided between his two children (Rec. 185). Mr. Guy 
testified that he couldn’t fix any time “when that mis¬ 
conception was removed” (Rec. 185), and that— 

“I can’t say that I saw a copy of the will of 
the deceased husband of Ridie L. Dear before the 
trust was executed” (Rec. 185). 
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So that, Mr. Guy, quite naturally, was acting in ^lie in¬ 
terest of the daughter to obtain for her that which he 
was given to understand was a vested interest in her 
under her father’s will. The effect of this misconcep¬ 
tion upon everything that Mr. Guy did, is apparent. 

Consequently, Mr. Guy is found engaged in the ad¬ 
vocacy of the daughter’s supposed rights anq in a 
partisan manner. The daughter brought to hi^ office 
canceled checks, notes, and other papers and records 
purporting to show amounts received by the soil from 
the mother since January, 1922. Mr. Guy caused a 
list to be prepared therefrom, which totaled $132,953.47 
(Rec. 161). Mr. Guy testified: 

“In this list it is only fair to say that there 
are a number of duplications—in other words, 
renewals of notes appear and things o^ that 
sort. But even eliminating these duplications, 
it was sufficient to satisfy me that Mrs. Dear’s 
figures of around $94,500 were substantially cor¬ 
rect” (Rec. 161). 

Mr. Guy’s reference to “Mrs. Dear’s figures” lias to 
do merely with his earlier testimony that the ihother 
first discussed with him the making of a will giving to 
the daughter that amount more than the son (Rec. 
150). Guy testified that the list, with duplications in 
it, purporting to show what the son had received, was 
prepared in the following way: 

“The list was dictated at different tim^s. It 
was dictated as I would bring things bacp from 
Mrs. LeClair’s—Mrs. Dear’s apartment, or as 
Mrs. LeClair would bring them down to pie. I 
felt on obligation to determine approximately the 
amount of her advances to her son” (Reel 186). 
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“When Mrs. LeClair during that period be¬ 
tween November 21, 1930, and the execution of 
the trust called at mv office she did more than 
deliver papers. She entered into discussions , 
but the majority of the discussions with Mrs. 
LeClair were with regard to things other than 
the trust” (Rec. 186). 

Mr. Guv admitted on the stand: 

“I don’t think Mrs. Dear ever told me that 
she wanted to put her property, the ultimate 
disposal of it, entirely beyond the power of her¬ 
self and the trustees jointly, acting in unison, 
and be altogether tied up to aud behind Mrs. Le¬ 
Clair as to the disposal of the corpus” (Rec. 
188), 

but followed his admission bv an argument as to the 
meaning of the provisions in the trust instrument and 
added: 


“The absolute and irrevocable provisions 
were made in favor of the daughter, because she 
wanted to try to equalize the division of her hus¬ 
band’s estate between her son and her daugh¬ 
ter” (Rec. 1S8). 

Mr. Guv further testified: 

•» 

“I don’t know that there is any particular 
history to the provision of the trust which 
reads: 

‘In event the said daughter shall not survive 
me, then to such person or persons, corpora¬ 
tion or corporations, in such manner and in 
such proportions, as may be appointed by the 
last will and testament of the daughter, and 
in default of such appointment’ etc. 
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It was intended that Mrs. LeClair should have 
the power to deal with it as she saw fit.! If she 
wanted to give it to Commander LeClair she 
was at perfect liberty to do so, or to t^ie Shah 
of Persia. I did not know, from talking with 
Mrs. Dear, that she did not want Conjmander 
LeClair to get any of her property. I think 
that responsibility for suggesting that provision 
was mine” (Rec. 188-9). 

i 

Both the daughter’s husband (Rec. 100) ^nd Mr. 
Guy as well (Rec. 186) make plain that neither !of them 
attempted to ascertain the amounts which the daughter 
had received, but assumed that, up to January, 1922, 
the daughter had received no more than the sjon, and 
that the daughter had received nothing since thjat date, 
neither of which assumptions is supported by the rec¬ 
ord. It is additionally shown by the record that, in 
any event, Mr. Guy’s aforesaid figure of $94,500 was 
more than counter-balanced by the absolute one-half 
interest mine money assignment (which Mr. Guy him¬ 
self says ‘‘amounted to approximately $100,000” (Rec. 
187) obtained by Mr. Guy for the daughter simul¬ 
taneously with the execution of the trust instrument. 
Consequently, the use of this $94,500 figure as a justi¬ 
fication for what was done in the trust instrument in 
favor of the daughter cannot be defended in any event. 

5. How Mother’s Execution Obtained. 

It being thus shown how the trust instrument was 
drafted, namely, by the daughter’s husband, and the 
daughter’s lawyer-friend Mr. Guy, in consultation with 
the daughter, and in pursuance of a misconception 
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(Rec. 185, 250) as to some vested interest being pos¬ 
sessed by the daughter under the will of the father in 
the property concerned, and without the mother having 
any independent advice, it should next be shown just 
how the mother’s execution of the trust instrument 
was obtained. The mother had never visited Mr. 
Guy’s office previous to the occasion of the execution 
of the trust instrument (Rec. 183), and her daughter 
accompanied her to his office then and was present at 
the execution (Rec. 115, 137). Mr. Colton, who was 
also present at the execution, testified: 

“I do not recall any discussion in Mr. Guy’s 
office with Mrs. Dear in regard to the mine 
money. My recollection is that Mrs. Dear read 
the paper, and from time to time she would ask 
a question in connection with some phase of it; 
and Mr. Guy would explain to her in detail the 
various questions that she might have asked. 
To my knowledge she read some of those papers. 
I guess there were easily thirty papers that she 
signed” (Rec, 139). 

Had Mr. Guv been acting for the mother, rather than 
in behalf of the daughter, and under the misapprehen¬ 
sion aforesaid, as to the father’s will, it is obvious that 
he would not have left her to the daughter’s husband 
for explanation of the terms of the instrument up to 
the very occasion of its execution, and contented him¬ 
self w’ith then merely answering such questions as the 
mother might put to him on that occasion, with the 
daughter-beneficiary actually present. 

In view of the indisputable documentary evidence 
in the case, hereinbefore dealt with, and principally 
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: 

over the signature of Mr. Guy himself, shoiving that 
the mother was well known to have understood the in¬ 
strument to be one creating an agency or management 
trust for the mother, no repetition thereof is believed 
necessary at this point. Obviously, no otlieif sensible 
explanation, of the mother’s execution of the radically 
different trust instrument that was obtained from her, 
is possible excepting that it was due to the mother’s 
implicit confidence in the daughter (Rec. 52 )j and the 
daughter’s consequent influence over the mother caus¬ 
ing the mother to execute whatever the daughter told 
her to (Rec. 52). The daughter told her thp instru¬ 
ment was all right, and that all the mother would have 
to do to get money would be to call up Mr. Ghy (Rec. 
51). The mother’s confidence in the daughter is 
clearly shown by her having given the daughter an un¬ 
restricted right to draw on the mother’s banking ac¬ 
count as early as 1922 and continuing after the 
daughter’s second marriage in 1924 (Rec. 2(1)4), and 
also by the fact that the daughter had participated in 
the management of the mother’s business, ^nd had 
kept the mother’s accounts and made out innumerable 
checks for the mother’s signature. The opinion of the 
Court below states that: 


“The daughter did attend to much business 
for the mother, and the mother placed confidence 
in her (Rec. 39). [ 


The dominating influence of the daughter, hnd her 
own consciousness thereof, is further shown by testi¬ 
mony of Mrs. Mitchell (Rec. 91), previously referred 
to, and also testimony of the family chauffeur, Mr. 
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Shives, that the daughter told him, about December, 
1930: 


“Well, William, I am having everything of 
mother’s put in a trust fund” (Rec. 93). 

In view of the influence of the daughter, and the 
demonstrated effect of such influence upon the mother, 
thus shown in obtaining the execution of this trust in¬ 
strument, it is not difficult to understand how the mother 
happened to execute two certain wills, one on March 
5, 1928, providing that the daughter should receive 
$41,000 more than the son (Rec. 251), and the other of 
October 25,1929, providing that the daughter should re¬ 
ceive $73,770 piore than the son (Rec. 251). The mother 
testified that she never knew that those figures were 
in either will (Rec. 90-1), and would never have signed 
them had she so known. Upon being shown the first- 
named will, she called attention to the improper word 
“Woodgoose” used therein, instead of “Woodgrove,” 
with respect to the Dairy Farm, and said she had never 
seen that before (Rec. 90). It is further significant 
that each of these two wills was obtained during tem¬ 
porary periods while the daughter was visiting the 
mother, the first just before the mother went abroad 
with the daughter in the early Summer of 1928 (Rec. 
95), and the second almost immediately after the ar¬ 
rival of the daughter from Europe in October, 1929 
(Rec. 110), to spend several weeks with the mother. 
However, in any event it is obvious that these figures 
could amount to nothing more than earlier stages of 
figures finally entering into the $94,500 figure claimed 
by the daughter’s husband and Mr. Guy when the trust 
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instrument was being prepared. This final figure, as 
already shown, was more than counter-balanced by the 
assignment of the $100,000 mine money interest to the 
daughter which was obtained simultaneously with the 
execution of the trust. 

WHEREVER, THROUGHOUT THIS BRIEF, 
THE WORD “APPELLEES” IS USED, ITjlS IN¬ 
TENDED TO EMBRACE THE DAUGHTER AND 
MR. GUY, BUT NO OTHER PARTY. 

i 

i 

6. Substitution of McCormick as Trustee, in Place of 

District National Bank. 

I 

During the pendency of the case in the Court below, 
the Court permitted the District National Banlf: to re¬ 
sign as Trustee, and the substitution of H. L. jMcCor- 
mick as Trustee in its stead, “without prejudicej to any 
of the parties hereto or to the issues herein’? (Rec. 
35-6). | 

7. Opinion, Findings, Conclusions, and Decree of Court 

Below. 

The opinion of the Court below (Rec. 38), findings 
(Rec. 40), conclusions (Rec. 43), and decree dismissing 
the bill (Rec. 43) will be found, upon careful reading, 
to be seriously at variance with the indisputably facts 
established in the case which are hereinbefore dealt 
with. The opinion charges the mother with shifting her 
attitude after the execution of the trust, because^— 

“she felt that she was forced to undertake to 
rescind, and this was due to the threats and 
importunities of her son” (Rec. 39-40), 
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notwithstanding the indisputable evidence that her at¬ 
titude never shifted, but that the only shifting was by 
the appellees, and also notwithstanding the complete 
absence of any evidence of ‘ 4 threats’’ by the son. More- 
over, the findings assert that— 

“Neither the terms of the deed in trust nor its 
legal effect were misrepresented to or concealed 
from plaintiff by plaintiff’s daughter, son-in-law, 
or any other person, either before or after its 
execution” (Rec. 43), 

notwithstanding the indisputable documentary evidence 
to the contrary, hereinbefore dealt with. 

II. 

ASSIGNMENTS OF ERROR. 

Court below erred as follows (Rec. 44-48): 

1. Failing to find that the total gifts, loans, and ad¬ 
vances by appellant to her son did not exceed those to 
her daughter. 

2. Finding that the two wills in evidence, drafted by 
B. L. Colton, |were prepared pursuant to appellant’s 
instructions, and to equalize “excess gifts to her son.” 

3. Failing to find that said two wills were dominated 
by, and executed under the undue influence of, appel¬ 
lant’s daughter, in whom appellant then had entire 
confidence, and relied implicitly upon her in the exe¬ 
cution of papers, without appellant thinking to ques¬ 
tion, or inquire into, anything that her said daughter 
caused to be put before her for signature. 

4. Finding that appellant was unable to resist de¬ 
mands upon her by her son. 
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5. Finding that appellant’s estate was bein£ seri¬ 
ously depleted by gift, loans or advances to hfer son. 

6. Failing to find that appellant was able to, and did, 

resist serious depletion of her estate by gifts, lcjans or 
advances to her son. j 

7. Finding that appellant imparted to her son-jin-law, 

Commander LeClair, a desire to put her estate tyeyond 
her control so that she could not comply with hej* son’s 
demands. j 

8. Finding that appellant informed Walter B. Guy 
that she was unable to resist demands of her sop. 

9. Finding that appellant informed Walter 1?. Guy 
that her estate had been seriously depleted by comply¬ 
ing with demands of her son. 

10. Failing to find that what Walter B. Guy did was 
at the instance of appellant’s daughter and sonpn-law. 

11. Failing to find that appellant’s daughter 1 gave 
appellant to understand, in advance of its execution, 
that the trust instrument here concerned was an pgency 
trust to look after appellant’s business for hdr and 
make payments to her as she should direct. 

12. Finding that appellant gave Mr. Guy the instruc¬ 
tions set forth in his letter of November 21,1930 (Plain¬ 
tiff’s Exhibit No. 3). 

13. Failing to find that such instructions di|d not 
emanate from appellant, that she was not acquiunted 
therewith, and that appellant’s signature was obtained 
by her daughter, in whom appellant then had implicit 
confidence, and who was accustomed to putting papers 
before appellant for signature. 

14. Finding that at least four drafts of the proposed 
deed in trust were submitted by Mr. Guy to appellant 
and discussed with her. 
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15. Failing to find that no draft of the proposed 
deed in trust was submitted to appellant by Mr. Guy, 
or discussed With her, until the occasion of its exe¬ 
cution. 

16. Finding that the final draft of the deed in trust 
was read by appellant and thoroughly discussed with 
her and explained to her by Mr. Guy as to its contents 
and their legal effect. 

17. Failing to find that, on the occasion of the exe¬ 
cution of the deed in trust, nothing was said or done 
to remove or correct the understanding given appellant 
by her daughter that it was an agency trust. 

18. Failing to find that the involved legal terms of 
the deed in trust were such that such reading as the 
lav-woman appellant attempted, on the occasion of its 
execution, failed to remove or correct the understand¬ 
ing given her by her daughter that it was an agency 
trust. 

19. Finding that the final draft of the deed in trust 
was submitted to appellant several days before its exe¬ 
cution and discussed with her at that time by her son- 
in-law. 

20. Failing to find that her son-in-law never sub¬ 
mitted to appellant, or acquainted her with, the full 
contents of the proposed deed in trust, and never re¬ 
moved or corrected the understanding given her by her 
daughter that it was an agency trust. 

21. Finding that the various transfers and convey¬ 
ances made by appellant at the time of her execution 
of the deed in trust, were made for the purposes of 
said trust. 

22. Failing to find that the various transfers and 
conveyances made by appellant at the time of her exe- 
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cution of the deed in trust, were made by her jfor the 
purpose of an agency trust for her. 

23. Finding that a copy of the deed in trust (except 
for signatures) was given to appellant immediately 
after its execution. 

24. Finding that on two separate occasions, after the 
execution of the deed in trust, appellant was furnished 
with additional copies thereof. 

25. Failing to find that appellant herself was at no 
time furnished with a copy of the deed in trust, and 
that the only copy ever obtained was one furnished by 
Mr. Guy to appellant’s counsel shortly before th^ filing 
of this suit. 

26. Finding that the deed in trust was prepaired in 
accordance with appellant’s instructions. 

27. Finding that the contents of the deed in trust 
were fully explained to appellant. 

28. Finding that at the time of its execution, appel¬ 
lant understood the provisions and legal effect pf the 
deed in trust. 

29. Finding that the deed in trust was not executed 
at the solicitation of appellant’s daughter, son-in-law, 
or any other person. 

30. Finding that the deed in trust was executed by 
appellant of her own free will and to carry out her 
own wishes. 

31. Finding that neither the terms of the deed in 
trust nor its legal effect were misrepresented to o^ con¬ 
cealed from appellant, either before or after its exe¬ 
cution. 

32. Concluding, as matter of law, that appellant did 
not execute the deed in trust under a mistake as ^o its 
contents or its legal effect. 
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33. Concluding, as matter of law, that appellant’s 
execution of the deed in trust was not procured by 
undue influence exerted upon her. 

34. Concluding, as matter of law, that the deed in 
trust represented the exercise of appellant’s own free 
and independent will after having been fully informed 
as to the contents of the instrument and its legal effect. 

35. Concluding, as matter of law, that the deed in 
trust was not procured by any fraud practiced upon 
appellant. 

36. Concluding, as matter of law, that the contents 
or legal effect of the deed in trust were not misrepre¬ 
sented or concealed from appellant, either before or 
after its execution. 

37. Concluding, as matter of law, that appellant is 
not entitled to relief, and that the bill of complaint 
should be dismissed. 

38. Decreeing that the bill of complaint be dismissed. 

39. Failing to And and hold that the deed in trust 
was executed by appellant under material mistake of 
fact as to its contents and provisions. 

40. Failing to find and hold that the deed in trust 
was executed by appellant under material mistake as 
to its legal effect. 

41. Failing to find and hold that the deed in trust 
was executed by appellant under undue influence of 
her daughter, and represented the will and wish of her 
said daughter, rather than that of appellant. 

42. Failing to find and hold that the execution by 
appellant of the deed in trust was obtained through 
fraud and deception practiced upon appellant by her 
daughter in giving appellant to understand that the in¬ 
strument created an agency trust for appellant. 
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43. Failing to find and hold that deception by appel¬ 
lant’s daughter continued up to the bringing of this 
suit. 

44. Failing to find and hold that Walter 15. Guy 
actively participated in the continuance of such decep¬ 
tion up to the obtaining by appellant’s counsel of a 
copy of the deed in trust shortly before the bringing 
of this suit. 

45. Failing to find and hold that the averm 
the bill of complaint are sustained, and that appellant 
should have the relief prayed for therein. 

46. Failing to find and hold that appellant is en¬ 
titled, under the prayer for general relief, to have set 
aside and vacated appellant’s conveyance to her 
daughter on a one-half interest in appellant’s holdings 
in certain mining property in Iron County, Utih, be¬ 
cause such conveyance was made under the influence 
of deception then practiced by appellant’sj said 
daughter as to the deed in trust being an agency trust 
for appellant, and said conveyance was obtained by 
appellant’s said daughter on the same occasioji, and 
under the same circumstances, that said deed iii trust 
was executed. 


III. 

ARGUMENT. 

It has been found necessary, in order to make the 
foregoing Statement of Case clear and helpful to the 
Court, to make the same very precise, with carefully 
arranged subdivisions, and complete record refer¬ 
ences. It is the position of the appellant that the facts 
are too indisputable to require argument, and that the 
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foregoing fair and clear statement of the record leaves 

o o 

nothing for discussion except the applicable principles 
laid down by the decisions. 

1. Undue Influence. 


4 4 Undue influence, which is a species of fraud, 
when relied upon to annul a transaction inter 
partes, or a testamentary disposition, must be 
proved, and cannot be presumed. But the rela¬ 
tion in which the parties to a transaction stand 
to each other is often a material circumstance, 
and may of itself, in some cases, be sufficient to 
raise a presumption of its existence. Transac¬ 
tions between guardian and ward, attorney and 
client, trustee and cestui que trust, or persons 
one of whom is dependent upon and subject to 
the control of the other, are illustrations of this 
doctrine. Dealings between parties thus sit¬ 
uated, resulting in a benefit conferred upon, or 
an advantage gained by the one holding the 
dominating situation, naturally excite suspicion, 
and when the situation is shown, then there is 
cast upon the party claiming the benefit or ad¬ 
vantage, the burden of relieving himself from 
the suspicion thus engendered, and of showing, 
either by direct proof or by circumstances, that 
the transaction was free from fraud or undue 
influence, and that the other party acted with¬ 
out restraint and under no coercion, or any pres¬ 
sure, direct or indirect, of the party benefited. 

This rule does not proceed upon a presump¬ 
tion of the invalidity of the particular transac¬ 
tion, without proof. The proof is made in the 
first instance when the relation and the personal 
intervention of the party claiming the benefit 
is shown. The law is not so impracticable as to 
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refuse to take notice of the influence of areed 
and selfishness upon human conduct, and fn the 
case supposed it wisely interposes by adjusting 
the quality and measure of proof to the circum¬ 
stances, to protect the weaker party and, ^s far 
as may be, to make it certain that trust} and 
confidence have not been perverted or abused/ 7 
In re Smith, 95 N. Y. 522. 


4 4 Considering her advanced age, the relations 
of the parties, to whom the transfer was made, 
to her, the confidence which she evidently re¬ 
posed in them and their interest in the transac¬ 
tion, the case comes fairly within the equitable 
rule which casts upon the parties who were 
benefited by the transaction, the burden of 
showing that the transfer was the voluntary, 
intelligent act of the party who made it and that 
its nature and effect were fully understood/ ’ 

Barnard vs. Gantz, 140 N. Y. 249, 256, citing 
and reaffirming In re Smith, 95 N. Y. 5^2. 


4 4 Undue influence is not, of course, every mere 
entreaty or pressing solicitation that majp be 
invoked to sway the conduct or to persuade the 
judgment of another; but it is that degree of 
importunity which deprives one of his free 
agency—such as he is too weak or too feeble to 
resist and such as will render the instrument 
executed under its supremacy not his free and 
unconstrained act. It often closely reseffibles 
and is near akin to actual fraud, and like the 
latter when most cunningly employed is exceed¬ 
ingly difficult to expose. From the very nature 
and secrecy of the wrong itself, it is rare [that 
direct evidence can be procured to unmask it, 
and hence the results accomplished in a given 
case, the divergence of those results from the 
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course which ordinarily and naturally be looked 
for, the situation of the parties taking benefits 
under the instrument, alleged to be the product 
of its domination towards the person who has 
executed that instrument, their antecedent rela¬ 
tions to and intercourse with each other; the 
legitimate but unrecognized claims of others 
upon the bounty of the one who has discarded 
them; their dependence upon him; his prior dec¬ 
larations; the instincts of justice and the 
promptings of gratitude of which every un¬ 
biased mind is sensible; the natural ties of 
affection, together with all the circumstances 
surrounding the entire transaction under inves¬ 
tigation, and the inferences legitimately de- 
ducible from them, often furnish, even in the 
teeth of directly contradictory testimony, ample 
ground for the conclusion that undue influence 
has been successfully resorted to, to accomplish 
an end which is grossly unjust and whose very 
existence cannot be satisfactorily accounted for 
or explained except upon the theory that undue 
influence has produced it.” 

Frush vs. Green, 86 Md. 494, Chief Justice 
McSherrv. 

mf 

‘‘Undue influence has been so often and so 
clearly defined in former decisions of this court 
that any addition would be useless elaboration. 
Longanecker vs. Somers, 148 Md. 597, 129 A. 
896; Brandy’s Digest; Carters’ Digest, Grove 
vs. Spiker, 72 Md. 300, 20 A. 144; Hiss vs. Weik, 
78 Md. 439, 28 A. 400; Davis vs. Calvert, 5 G. 
and J. 269. Its landmarks are the divergence of 
the results accomplished in a given case from 
those which would ordinarilv be looked for, 
when the relation of the donor to the beneficiary, 
their antecedent relations to and dealings with 
each other, the legitimate but unrecognized 
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claims of others upon the bounty of the donor 
and their dependence upon him, the instirjcts of 
justice, and the natural ties of parental affection 
are considered ( Davis vs. Calvert, supra!) ; the 
effect of the grant upon the donor ( Whit ridge 
vs. Wliitridge, 76 Md. 77, 24 A. 245; Thiede vs. 
Startzman, supra) ; a manifest and substantial 
conflict between the deed or testament (under 
consideration and the settled purpose of the 
donor ( Cherbonnier vs. Erif ts, supra; Frush vs. 
Green, 86 Md. 494, 39 A. 863); previous declara¬ 
tions of the donor inconsistent with the results 
accomplished by the will or deed, as the} case 
may be (Frush vs. Green, supra) ; and mfirked 
activity and interest by the beneficiaries in 
bringing about the execution of the instrument 
by which they profit; and in some cases tie ab¬ 
sence of independent advice from disinterested 
sources or a reasonable opportunitv to secure 
it.” 

Tracey vs. Tracey, 160 Md. 306. 

“Not only does the defendant fail wheh put 
to the test to show that his mother’s confidence 
in him was not abused, and that everything was 
perfectly fair and reasonable in all its terms, 
but it seems to me the case falls within that 
where a Court will interfere if the party exe¬ 
cuting an instrument is weak and liable to be 
imposed upon; if it finds that any acts or strate- 
goms, or any undue means, have been used; if 
it sees the least speck of imposition at the bot¬ 
tom, or that the grantor is in such a situation 
with respect to the donee as may naturally give 
an undue influence over him and there is the 
least scintilla of fraud.” 


Mott vs. Mott, 49 N. J. Equity 192, the Court 


adding 
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“The transfer of her property was made 
without opportunity for her to have outside ad¬ 
vice. The deed was prepared by the procure¬ 
ment of the defendant.’’ 


In a later New Jersey case, a definition of what con¬ 
stitutes proper independent advice is stated as follows: 


“that the donor had the preliminary benefit of 
conferring fully and privately upon the subject 
of his intended gift with a person who was not 
only competent to inform him of its legal effect 
but who was, furthermore, so dissociated from 
the interests of the donee as to be in a position 
to advise with the donor impartially and confi¬ 
dentially as to the consequences to himself of his 
proposed benefaction.” 

Post vs. Hagan , 71 N. J. Equity 234. 


In a leading Illinois case, the donee Migely had 
asked that his property be taken from him for protec¬ 
tion against himself, declaring: 


“The reason this trust is made is because I 
have heretofore been negligent and reckless in 
the management of my property and money and 
have dissipated and squandered the greater 
part of it through drink and riotous living, and 
this trust is therefore made for mv benefit, at 

V 7 

my request, and in my interest, and at my so¬ 
licitation so as to put the remaining small part 
of my estate in such a place that I myself can¬ 
not, through any act of mine, impair it or the 
income thereof until said Sept. 27, 1912.” 






47 


In the drawing of the trust, however, the don<Je was 
over-reached, and the Court set it aside, saying j 

“The legal advice which he relied upon jin the 
matter of the execution of said instrument 
seems to have been given rather in the interest 
of the defendant than in the interest of th0 com¬ 
plainant. ’ ’ 

Migely vs. Migely, 162 Ill. App. 300. 

I 

2. Mistake. j 

In Griswold vs. Hazard, 141 U. S. 260, the Supreme 
Court of the United States had before it a chse in 
which fraud and mistake, that is to say, mistake in¬ 
duced by fraud, had been charged, whereas the proof 
failed to establish the fraud charged. The lower 
Court had dismissed the bill, holding that the plaintiff 
had failed to maintain his case as laid. The Supreme 
Court reversed such dismissal, and said: 

“We do not rest our decision upon any ground 
of fraud in law or fraud in fact. We acquit the 
attorneys for Hazard of any desire or purpose 
to do injustice to Griswold, or to commit a fraud 
upon him. 

But we are constrained by the settled rules of 
evidence to hold, as already indicated, that their 
recollection of the circumstances under which 
the bond of August 24 was executed, is materi¬ 
ally at fault, and that the alleged mistake is es¬ 
tablished by convincing proof.” 

I 

The entire sufficiency of mistake, even though oti one 
side only, as ground for rescission, has been uniformly 
upheld. A. & E. Enc. Law (2nd ed.) 618, and cases 
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cited, including Hearne vs. Marine Ins. Co., 20 Wall. 
(II. S.) 491, and Moffett, etc., Co. vs. Rochester, 178 
U. S. 373, the latter reversing 91 Fed. 28 (C. C. A.). 

In addition to the incontrovertible documentary evi- 
deuce in this case showing that the mother did not 
understand, and that appellees well knew' that she did 
not understand, the terms and effect of the trust in¬ 
strument 'which was obtained from her, a reading of 
the instrument by any one learned in the law T makes it 
perfectly manifest that it w'as not humanly or reason¬ 
ably possible for any lay person to even begin to com¬ 
prehend or interpret this lengthy and involved 
instrument, at least without the benefit of independent 
legal advice, wrhich the mother did not have. No lay 
person could possibly have comprehended it, either by 
reading it, or hearing it read to her, even if it w'ere 
read in full. 


3. Fraud. 

“Remarkable and unusual precautions seem 
to have been taken in the execution of the trans¬ 
action, wiiich need not be specified in detail. 
Suffice it to say that such precautions are not 
ordinarily taken by honest men in their ordi¬ 
nary honest transactions. Honesty is not 
usually astute—fraud ever is.” 

Moran vs. Sullivan, 12 App. D. C. 137. 

"While mistake alone is sufficient to entitle the mother 
to relief in this case, under the settled rules of equity 
jurisprudence, the facts and circumstances clearly 
demonstrate a case going much further and convinc¬ 
ingly establishing undue influence, and, in addition, 
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concealment and deception constituting at leask con¬ 
structive fraud, if not actual fraud as well, on thje part 
of tlie daughter and the daughter’s husband, wh<^ were 
the procurers of the benefits. 

4. Grounds for Assignments of Error. 

Appellant’s assignments of error are forty-pix in 
number (Rec. 44-48), and are so prepared as to follow 
in sequence the findings, conclusions, and decree !of the 
Court, in such manner as to be readily grasped, and, 
with the aid of the carefully prepared Statement of 
Case furnished in this Brief, the serious variances in 
such findings, conclusions and decree from the in¬ 
disputably established facts are made apparent. | It is, 
accordingly, not deemed necessary or appropriate to 
weary this Honorable Court with any more detailed 
treatment of these assignments of error. 

However, there is one assignment, the fortylsixth, 
which perhaps ought to be specially, but briefly, noticed 
at this point, same reading: 

4 ‘46. Failing to find and hold that appellant 
is entitled, under the prayer for general relief, 
to have set aside and vacated appellant % con¬ 
veyance to her daughter of a one-half interest 
in appellant’s holdings in certain mining (prop¬ 
erty in Iron County, Utah, because sucji con¬ 
veyance was made under the influence of 
deception then practiced by appellant’4 said 
daughter as to the deed in trust being an Agency 
trust for appellant, and said conveyance was 
obtained by appellant’s said daughter 4n the 
same occasion, and under the same circum¬ 
stances, that said deed in trust was executed.” 
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If the facts referred to in this particular assignment of 

error be found bv this Honorable Court to be estab- 

% 

lislied, as it is confidently believed they will be, then 
it would seem to follow, as of course, that the prayer 
for general relief should, and does, entitle the appel¬ 
lant to this farther relief, since it must be obvious that 
the concealment from appellant of the deception then 
being practiced on her was so material that, had ap¬ 
pellant known it, no assignment to the daughter of an 
interest in the mining rights would have been made. 

5. Conclusion. 

In conclusion, it is submitted that this case is in no 
manner dependent upon conflicts in the oral testimony 
of witnesses, but that the indisputable evidence ob¬ 
tained from appellees ’ own witnesses, and chiefly of a 
documentary nature, make out a case so conclusive 
and demonstrable as to show that the conclusions of 
the Court below were erroneous. And it is respectfully 
submitted that each and every of the assignments of 
error should be sustained, and the decree below re¬ 
versed, with directions to enter a new decree giving 
to appellant the relief to which she is entitled. 

Respectfully submitted, 

, Albert W. Fox, 

Geo. E. Sullivax, 
Attorneys for Appellant. 
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IN THE 


®mte& States Court of appeals 

FOR THE DISTRICT OF COLUMBIA 


October Term, 1934 

RIDIE L. DEAR, 

Appellant, 

vs. 

WALTER B. GUY, Trustee, et al., 

Appellees. 

BRIEF FOR APPELLEE THOMAS H. KING, GUARDIAN 
AD LITEM FOR RICHARD BRIERLY DEAR and MARY 
WHITWORTH DEAR, INFANTS. 


STATEMENT OF THE CASE 

The appellant, Mrs. Ridie L. Dear, filed a suit in Equity in 
the Supreme Court of the District of Columbia, seeking to 
obtain the rescission of a certain Deed In Trust, made by her 
on January 23, 1931, and seeking to obtain a reconveyance to 
her of the property mentioned therein (R. 7-16). Tpe bill 
names as defendants Walter P>. Guy and the District National 
Bank, who are the trustees named in the deed and a farther 
defendant, Lillian Dear LeClair, daughter of the plaintiff. 
Thereafter, Mr. H. L. McCormick was substituted as a tjrustee 
in place of the District National Bank, under a “Without 
prejudice” order of the court, and was named as a defendant 
in its stead (R. 37-38). Also, at the suggestion of the Court, 
Richard Brierlv Dear and Marv Whitworth Dear, infant chil- 
dren of Richard D. Dear, the appellant’s son, were made de¬ 
fendants (R. 22-23), and Thomas H. King was appointed 
Guardian Ad Litem for them and represented their interests 
in the Court Below (R. 24) and now, by authority c|f the 
Court below, represents the interests of the two infants before 
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this Honorable Court. The father of these two infants, the 
said Richard D. Dear, made a voluntary appearance and sub¬ 
mitted to suth relief as the Court might be warranted in 
granting on the Bill of Complaint (R. 21-22). 

The appellant, Mrs. Ridie L. Dear, was the wife of Richard 
B. Dear, who died in 1909 and who, by his will, left all of his 
estate to the appellant (R. 2-3). The appellant, by this mar¬ 
riage, had one daughter, Lillian R. Dear, now Lillian Dear 
LeClair, she having married Commander Hugh P. LeClair. 
The appellant also had one son. Douglas R. Dear, who married 
and had two children, the infant appellees, Richard Brierlv 
Dear and Mary Whitworth Dear (R. 3). 

The estate which the appellant received by virtue of her 
husband's will was quite large and all the assets of the appel¬ 
lant were acquired therefrom (R. 59). From time to time 
and constantly, appellant gave to her daughter, Lillian R. 
Dear (now Lillian Dear LeClair), and to her son, Douglas R. 
Dear, large sums of money aggregating in the neighborhood 
of $200,000 each (R. 3), although the daughter claims that 
she herself did not receive this much, whereas the mother 
claims that the daughter received about $40,000 more than 
this (R. 91). I But, in any event, it appears that both the son 
and daughter each received in excess of $200,000 from their 
mother (R. 91). The mother undertook to herself manage 
her large estate and did so for many years, although as time 
grew on, the management of the estate, including the manage¬ 
ment of a large dairy farm in Virginia (R. 59), became too 
great for the mother to bear, the mother by that time having 
reached the age of about 76 years (R. 110). The daughter 
lived in an apartment adjoining the mother’s, and they saw 
each other many times every day (R. 50). The daughter told 
the mother that the mother was getting old and that it would 
be best for her to execute a Deed In Trust and get someone to 
look after her business (R. 52). The mother had always done 
whatever the daughter said because the mother had implicit 
confidence in the daughter. The mother signed the trust and 
many other papers at the daughter’s request because the 
daughter advised her to sign them (R. 52). The son-in-law 
read a part of the contents of the papers to the mother but did 
not read it all and did not say that the mother was giving 
practically everything to her daughter and that the mother 
and her son would get practically nothing. The mother did 
not understand the transaction but was assured that Mr. Guy 
would look after everything and that whenever she needed 
any money all she would have to do would be to call upon him 
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for it (R. 51). Just prior to the time of the execution of the 
trust, the daughter had been taking care of all of the piother’s 
business. The mother’s health was very poor at that time and 
she had no attorney (R. 52). It had been the mother’s inten¬ 
tion to treat both of her children equally (R. 59). Thp mother 
thinks she signed three papers at the time she signed tf\e Trust 
but she did not read them but relied upon her daughter 
(R. 64-65). It was at the daughter’s suggestion that the 
Deed In Trust was prepared (R. 112). Mr. Guy h^d never 
been the mother’s attorney (R. 53). There were easily thirty 
papers that the mother signed in Mr. Guy’s office (k. 139). 
After the Deed In Trust was signed the mother was repeatedly 
led to believe by Mr. Guy that Mr. Guy, under the [Deed In 
Trust, still was bound by the mother’s further instructions 
with respect to the payment of money out of he}* estate 
(R. 197, 220, 223, 226). Although the Deed In Trpst was 
executed in triplicate, the mother was never given any of 
them. There is no testimony that prior to the signing of the 
trust the mother had ever made known to anyone an intention 
to divest herself of all of her property and to give it ajl to her 
daughter by way of the trust but Mr. Guy, who put thq instru¬ 
ment in legal form, not only knew then, but stated in writing 
to the mother some six months later, that the trust wap estab¬ 
lished because the dairy farm was running behind (1^. 224). 
The Deed In Trust was quite lengthy as may be seqn from 
pages 7 to 16, inclusive, of the record. By virtue of the trust, 
the mother had no income whatever except at the discretion of 
the trustees (R. 144). About a year after the execution of the 
trust, the mother was ill, in debt, and had no money fbr med¬ 
ical attention (R. 221). Mr. Guy admitted that the mother 
never advised him that she wanted to put the ultimate disposal 
of her property beyond the power of herself and the trustees 
jointly (R. 188). 

Interest of Infant Appellees 

I 

Under the terms of the trust, the two infant appellees re¬ 
ceived nothing except that in the absolute discretion of the 
trustees they may be paid 3100 each per month during 'minor¬ 
ity for maintenance and education but the trustees are under 
no obligation to make said expenditures (R. 10). 

Also, under the terms of the trust, no part of the corpus of 
the estate goes to the infants appellees, none to their mother, 
and practically none to their father, but the bulk of it all goes 
to the appellee Lillian D. LeClair (R. 11-12). j 
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The Guardian Ad Litem, for the two infant appellees, be¬ 
lieves there is ample legal reason why said trust should be 
rescinded, and he, therefore, confesses that error was com¬ 
mitted by the Court below in the manner and form set forth 
by the appellant in her brief. 


ARGUMENT 

Circumstances Under Which Trust Was Executed 


From the evidence as disclosed by the record, it appears 
that the appellant never had any intention to execute a Deed 
In Trust or any other paper which would completely divest 
from herself all of her absolute right to receive the income 
from her estate and to apply it in such manner as she saw fit, 
nor to irrevocably dispose of the corpus of her estate. She 
was 76 years of age and was considerably worried by difficul¬ 
ties she was having with a dairy farm. It is apparent that she 
was anxious to be relieved of the worry of such management 
and wanted to have trustees appointed to relieve her, but there 
is nothing anywhere in the record to show that, at any time 
prior to her signing of the trust and all of the other papers, 
some 30 in number, she desired to do away with her property 
to such an extent that when she became sick and in need of 
medical attention, she could not get hold of enough of her own 
money to pay for medical attention. 

It is hardly conceivable that a woman 76 years of age, in 
poor health, burdened with many affairs and troubles, who at 
the time was “harrassed”, “just frantic” and “simply crazy” 
(R. 100), and who had no attorney or independent advice, 
could have comprehended the trust instrument here concerned. 

The explanation as to how she came to sign these papers is 
quite natural and simple. At the time of the execution of the 
instrument, and shortly prior thereto, the daughter lived in an 
apartment adjoining the mother's and they were with each 
other many times every day. The mother was very much 
under the influence of the daughter, had implicit confidence in 
her, and always did whatever the daughter desired the mother 
to do. The daughter took the mother to the office of the 
daughter's lawyer and there some 30 papers were presented 
to the mother. The daughter told her mother to sign the 


papers and the mother signed them on the assurance that Mr. 
Guy would take over all of the troubles of the management of 
the mother’s estate, and would turn over to the mother at any 
time any monev that she needed and for which she asked. 
With this assurance, no doubt the mother was very glad to 
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sign any and everything that her daughter desired j to be 
signed, as it would relieve the mother of all of the worjry and 
yet would give her money whenever she needed it. 

The trust was signed on January 23, 1931. Thereafter, 
and up until at least August, 1932, she gave instructijons to 
Mr. Guy as to the handling of her estate and Mr. Guy took 
these instructions, and informed her that he was bo^rnd to 
obey them, as may be seen from record pages 197, 220, 
223, 226. She received no copy of the Deed In Trust until 
nearly two years after the trust was made. As soon ^s she 
found out the true import of the trust she immediately fought 
legal advice and forthwith filed the present legal proceedings 
to rescind the trust. 

Whether, in connection with the signing of the trust, there 
w*as undue influence or false representations upon which the 
mother relied, or whether the mother was simply mistaken 
in the legal import of the papers she signed, one thing is cer¬ 
tain, and that is, that the mother had never said to anyone 
that she wanted to divest herself absolutely of her property 
and the income thereof, and that when she signed the papers 
she did not understand what she was signing, as otherwise 
the trust would have contained no such provisions as Iwould 
restrict the mother’s own income to such an extent that she 
could not get from the trustees a few dollars with which to 
pay for medical treatment when she was sick. The daughter 
herself says that at the time the trust was prepared and signed 
her mother was in a most harrassed condition, was “just 
frantic” and was “simply crazy” (R. 110). This mental con¬ 
dition coupled with her great age, and her physical poor 
health, are not such circumstances as would lead one to believe 
that such a person who normally did whatever she was ^sked 
to do by her daughter, would refuse to follow the daughter’s 
suggestions or directions, on the particular day the trust was 
signed. It was not the independent will of the mother to 
create any such absolutely divesting trust. What she wanted 
to do and what she thought at the time she was doing, and 
what, for about two years after that she thought she had done, 
was to create a management trust. Through undue influence, 
misrepresentation, or mistake, the mother actually signed a 
paper, the legal import of which she did not intend a,nd a 
paper far different from what she wanted and thought she 
was getting. She was old and mentally and physically sick. 
She badly needed someone to manage her affairs. But, she 
surely did not need anyone to deprive her of the income from 
her own property to such an extent that she was reduced to 
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desperate straits. It is inconceivable that she herself could 
possibly have had a voluntary desire to do this. Mr. Guy 
himself, the attorney who drew the trust, and who is one of 
the trustees, admitted on the witness stand that he was never 
told by the mother that she did want to put the ultimate dis¬ 
posal of her property beyond the power of herself and the 
trustees jointly. A reading of the trust will show that the 
mother’s intentions in this regard were not reduced to writing- 
in the trust but that provisions rather to the contrary were 
incorporated therein. Mr. Guy himself further testified that 
the mother never made known to him any desire to be “tied 
up to and put behind Mrs. LeClair as to the disposal of the 
corpus and I don’t think that there is any provision in the 
trust that makes it read that way.” (R. 188). A reading of 
the trust, however, shows to the contrary as it allows the 
daughter to dispose of the principal part of the corpus of the 
estate by will, even should the daughter not survive the 
mother. It would appear that in this one respect Mr. Guy 
knew’ what the mother wanted to have included in the trust 
and even now thinks that he put it in the trust, but neverthe¬ 
less the trust itself, as finally written and signed, does not con¬ 
tain the true desire of the mother even as understood by Mr. 
Guy. It w’ould seem that this discrepancy alone is sufficient 
for a rescission of the trust. 

Undue Influence 

From the evidence, it appears that the mother, 76 years of 
age, in poor health, greatly harrassed, just frantic, and simply 
crazy with trying to manage a dairy farm during a period of 
drought, practically lived with her daughter while so frantic 
and crazy and was in constant association with her, so much 
so that whatever the daughter advised the mother to do the 
mother did, having implicit confidence in the daughter. Under 
these circumstances, the mother was told by the daughter to 
sign about 30 papers, including a Deed In Trust 10 record 
pages long, the contents of which trust the mother states she 
never knew nor comprehended, but which papers the mother 
signed at the direction of her daughter, and because of her 
implicit faith in the daughter, the Deed In Trust, however, 
not expressing the mother’s true desire with respect to the 
disposition of her estate. 

It is not claimed by these infant appellees that there w*as 
actually fraud or wicked intent but it is claimed that the above 
circumstances show that the trust was signed through undue 
influence. 
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In Ewing v. Wilson , 132 Ind. 223, 19 L. R. A. 767, 3l N. E. 
64, involving- the question of undue influence, the Court said: 


. . . “The existence of a confidential relation as has long 1 
been settled, subjects all gifts to suspicion, and they can 
be rescued from condemnation only by evidence establish¬ 
ing good faith, full knowledge of consequences and 1 of the 
facts. Here we have not only relationship, but we have 
also the influence flowing from it and the means resorted 
to for the purpose of effectuating the grantee's design. 
It is not necessary in such cases that there should be 
actual fraud; wicked intent may be absent, and jfet the 
transaction be ineffective." 

See Also Ewing v. Smith , 132 Ind. 205, 31 N. E. 464; Ewing 
v. Justice , 132 Ind. 600, 31 N. E. 68. 

In Smith v. Boyd, 61 N. J. Eq. 175, 47 Atl. 816, a deed of 
trust to a guardian, irrevocable during the life of the Sard’s 
husband, was set aside, though there was no evidence of traud. 
The court said: 


“The complainant was a woman whose business Affairs 
had always been in the hands of her uncle. After she 
attained her majority and settled with him as trustee, 
she very properly left her investments under his super¬ 
vision, as they had been before. She would naturally rely 
upon him for advice in any course of conduct which she 
wished to adopt concerning her property. Then, again, 
from her seventh year, she had made her home witn Mr. 
and Mrs. Conover, with whom she had lived upon the 
most kindly footing. Indeed, they had stood to her i^i loco 
parentis; she would naturally be powerfully influenced by 
any suggestion of theirs in respect to the disposition of 
her property. She says that the suggestion thaft she 
should put her property beyond her own power to spend 
it for herself and her husband came from Mrs. Cohover. 
She, indeed, insists that Mrs. Conover importuned her to 
do so in repeated conversations with her. She also says 
that the suggestion that she should provide that Mrs. 
Conover should be benefited, in case of the settlor's death 
without children, to the extent of $5,000, came fron|i Mr. 
Boyd, her uncle. Mrs. Conover says that she does not 
recall having first suggested to the complainant this dis¬ 
position of her property. She thinks that it first ^ame 
from the complainant. Mr. Boyd also says that the pro¬ 
posal to make Mrs. Conover a beneficiary was first spoken 
of by the complainant. I have no doubt that the parties 
give the order of the conversations which led up to the 
execution of the trust instrument, as they now recall it. 
The complainant probably exaggerated the extent of the 
alleged importunity to which she was subjected, and Mrs. 
Conover probably fails to recall who first broached the 
subject in the conversation between herself and the bom- 


I 
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plainant. I think it most probable that the propriety of 
putting the property out of the reach of her husband's 
solicitation was first intimated to the complainant. I 
think so, because it was a reasonable and natural thing 
for either Mrs. Conover or Mr. Boyd to do. It, in my 
judgment, was a prudent and creditable suggestion for 
either of them to make. The girl had made a hasty mar¬ 
riage, without their knowledge or advice, to one whom 
they undoubtedly thought would, if he could, get control 
of her property and fritter it away, or would influence her 
to use up the corpus of her estate, so that in the end she 
would be left penniless. While I think it is probable that 
the proposition came from these people of age and busi¬ 
ness experience, who would naturally think of it, rather 
than from the girl without business experience, who had 
made the unannounced marriage, I yet see nothing what¬ 
ever of fraud in the suggestion. It was made with the 
very best intention and for what was conceived to be for 
the welfare of the girl for whom they had cared for so 
many years. Indeed, her contest now to annul the pur¬ 
pose then accomplished is probably one which will bring 
to her deep regret in the future. But the question is not 
whether the execution of the instrument was wise, but 
whether she has a right to unsettle the trust which she 
then created. I am constrained to the conclusion that, 
under the conditions surrounding its execution, the trust 
must be declared void. She relied in making it upon the 
advice of those who had stood to her in the most confi¬ 
dential relations. She saw no one with whom to counsel, 
aside from the attorney who drew the assignment. He 
had been the adviser of the trustee during the existence 
of the trust. It is undoubtedly true that he fully advised 
her of the irrevocable character of the assignment during 
her husband’s life. I have no doubt that he also read it to 
her before she signed it. When he had done this his func¬ 
tion ceased. He was not called upon to advise her as to 
the prudence of making an irrevocable trust. That he 
took for granted was settled when he received instruc¬ 
tions to draw the paper. He did all that he was called 
upon to do! and did it in the fairest possible way. Never¬ 
theless, she did not have that independent advice, in re¬ 
spect to the policy of her conduct, which the cases require. 
This circumstance, in connection with the facts that Mrs. 
Conover was given in the instrument a contingent inter¬ 
est, and Mr. Boyd w*as made her trustee, present condi¬ 
tions W'hich constrain me to advise a decree annulling the 
trust deed.” 

In Weakley v. Melton , 189 Cal. 44, 207 Pac. 523, w 7 hich was 
an action to have a declaration of trust of real property de¬ 
clared void and the record thereof canceled, the evidence 
showed that the defendant had, on reaching his majority, 
transferred to his mother the sum of $9,000, which was part 
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of an inheritance from his uncle. She asserted that; it was a 
gift, and he claimed that it was given to her in tru$t during 
her lifetime.. Several years afterwards he procured from her 
the following declaration of trust: I 

“Whereas, my son, George L. Melton, on or kbout the 
6th day of April, 1892, did convey to me the sunji of nine 
thousand dollars ($9,000) to be held by me during the 
term of my natural life in trust for him, his heirs or 
assigns, this to certify that said money is now jinvested 
as follows: . . . I 

“Witnesseth: That said real estate with all and 'singular 
the rents, tenements, and hereditaments thereuntp apper¬ 
taining and said loan, together with accretions aijid inter¬ 
est due thereon and property or properties derived from 
said real estate or loan shall at the expiration' of said 
trust be immediately placed in possession of sai^ George 
L. Melton.” 

This instrument was the one which he sought to have set 
aside. The evidence further showed that the defendknt told 
his mother that he desired the declaration of trust because he 
feared her daughter would receive part of the property cov¬ 
ered by it. It also appeared that the mother was ir^ an ex¬ 
tremely agitated and nervous condition, and she testified that 
she was so wrought up and nervous over the incident ox a visit 
by her son that she did not sleep that night; that the next 
morning she asked appellant, “who has put you up tb this?” 
that he said: “Not anybody;” that she was worried and cried; 
that she understood they were to draw up an agreement, but 
that, while they were waiting for the car, appellant tjook an 
agreement, already drawn up, from his pocket. That! agree¬ 
ment was the declaration of trust which respondent later 
signed. She stated that he read the agreement over (to her, 
but that, as she was hard of hearing, she did not he^r half 
that he said, and that, as she did not have her glasses, she 
could not read it: that “I kept asking him not to ask 1 me to 
sign it, and I asked him that at home in the kitchen— il said, 
‘Don’t ask me to sign this, George, it is going to ruin nJy life; 
I will never care for the home if there is a cloud on th^ title/ 
and he said I would have all the privileges I ever had—‘the 
money is yours while I live / . . . and I went and signed it, but 
I didn’t know what I was signing.” On cross-examination 
she said: “I don’t remember anything that happened going 
down town, but I remember I was awfully excited and nervous, 
... I remember of George—I drew back a little bit, and I 
don’t know that I told him I didn’t want to sign it, but X drew 
back, and he patted me on the shoulder and he says, ‘It is all 






10 


right, mother; it is just to keep Pearl from making any trouble 
or getting it after you are through with it/ ” It was held that 
a finding of undue influence in procuring the declaration of 
trust was warranted. 

There can be no doubt in the present case but that the 
daughter exercised dominating influence over the mother's 
transactions and particularly concerning the transaction in 
question. Furthermore, it is evident that this influence was 
not exerted for the benefit of the mother, but resulted in her 
loss and the daughter’s gain. This fact alone would seem to 
impell a rescission of the trust. 

Misrepresentation 

The mother was told by her daughter that Mr. Guy 'would 
look after everything and that whenever the mother needed 
money all she would have to do would be to call upon him for 
it. For about two years after the trust was signed she was 
repeatedly led to believe that the trustees still were bound by 
her instructions with respect to the paying out of money from 
her estate. These plainly were misrepresentations, for the 
trust contained no such provisions but was written as an abso¬ 
lutely divesting trust rather than as a management trust. It 
is obvious that had these representations not been made to the 
mother, she never would have signed the trust. 

The signing of the Deed in Trust having been induced by 
misrepresentations, it is an elementary principle of law that 
the same should be rescinded. 

In Rick’s Appeal, 105 Pa. 528, it appeared that the plaintiff, 
who was a widow about 75 years of age and unable to read 
and write, had executed an assignment of all of her property in 
trust to her brother to collect the rents, issues, and profits, or 
permit the complainant to collect and enjoy the same, and on 
her death to divide the personal estate among certain persons 
named, and to convey the real estate to certain others named. 
The deed was prepared by an attorney whom her brother had 
consulted, and contained no power of revocation. The evi¬ 
dence also tended to show that she signed the deed of trust 
in ignorance of its legal effect; that she had no intention of 
depriving herself of all control of her property in the future; 
and that the brother in whom she confided misled and deceived 
her. The idea of placing her entire property beyond her con¬ 
trol never occurred to her mind, so far as the evidence shows, 
until it was suggested to her by others. Her only object was 
to have removed the trustee of a mortgage the interest of 
which -was payable to her. The court said: 
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“If Mrs. Peiffer signed the deed under the representa¬ 
tion that it could be revoked, then a fraud was practised 
upon her: if under the advice that she could nbt insert 
a power of revocation, she was wrongly advised; ^he acted 
under a mistake, partly of law and partly of fact; she was 
misled by those whose dutv it was to inform her, and 
upon whom she had a right to rely with confidence. It is 
true the deed was read over to her, and if the Rights of 
third parties had intervened she might perhaps hive been 
bound. But no third parties are interested in tljiis case. 
The deed was purely voluntary; no present interest 
passed to anyone. It is not difficult to understand that 
the reading of the paper would afford her but little light. 
She was an ignorant old woman, and the technical phrase¬ 
ology of a deed could well be misunderstood by such a per¬ 
son. ... If Mrs. Peiffer intended to make a settlement of 
her property, which is more than doubtful, she o^ight, at 
least, to have been advised that it was lawful to fnsert a 
clause of revocation in the deed. On the contrary ^he was 
advised that it could not be done, according to the appel¬ 
lant’s own version of the affair. It is evident she executed 
the paper under a mistake of both law and fact, which 
is the most charitable view we can take of the case. That 
equity will relieve under such circumstances is settled.” 

Mistake or Misunderstanding 

It being very clear that the mother signed the trust through 
a mistake or a misunderstanding, so that the trust does not 
express her real intention, that is, and of itself, a sufficient 
reason why the trust should be rescinded. 

In Conkling V. Davies, 14 Abb. N. C. (N. Y.) 499, which 
was an action to annul a deed of settlement executed by the 
plaintiff, the court granted the relief asked under the [follow¬ 
ing state of facts: The plaintiff, a widow, on January 1^, 1875, 
conveyed certain bonds and stocks to Henry E. Davies and to 
his successor, Julian I. Davies, in trust, “to receive, hold and 
manage the same, collect the income and profits thereof, and 
apply the net income and profits thereof, semiannually, to the 
use of the (settlor) during her life, and upon her dealjh. . . . 
to divide the principal” between the settlor’s children and 
grandchildren in certain specified proportions. The de^d con¬ 
tained no power of revocation. In or about 1877 the plaintiff 
demanded back the trust estate, claiming to have executed the 
settlement under a misapprehension of its contents and legal 
effects. The trustees were willing to comply with the request 
provided they were protected against the remaindermen, but 
not otherwise. The plaintiff accordingly brought the action 
against the trustees and the remaindermen under thd deed 
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of trust, claiming, among other things, that she did not under¬ 
stand at the time of the execution of the trust deed that it was 
an irrevocable alienation of her estate, and that she had in¬ 
tended to reserve to herself a power of revocation, to enable 
her to enjoy and use the principal of the trust during her life¬ 
time. She likewise charged the trustees with a failure to ex¬ 
plain to her, in their capacity as her legal advisers, that a 
power of revocation was necessary to such uses and enjoy¬ 
ments, and also with a failure to execute her instructions to 
make the deed such that the settlor could enjoy the use and 
benefit of the settled estate during her lifetime. There was 
on the trial a conflict of testimony as to the settlor’s real inten¬ 
tion at the time of the execution of the trust deed; proof was 
given on the part of the trustees that the deed was given pur¬ 
suant to a prior written agreement with the settlor’s son, and, 
on the part of the plaintiff, that she had stated to the drafts¬ 
man of the deed “that she wished to have the use of the” trust 
property “for her life.” The court said: 

“I am unable to find as a fact that there was any rep¬ 
resentation upon the part of the defendants Davies, in 
this action, at any time, that the trust deed mentioned in 
the complaint herein was irrevocable; neither can I find 
that they omitted to give the plaintiff proper professional 
advice in respect to the execution of the trust deed in 
question. I think, however, that the evidence establishes 
the fact that the plaintiff did not comprehend the effect 
of a trust deed. She undoubtedly had some sort of an 
idea that, being voluntary, it could be recalled, and she 
regarded it somewhat in the light of a will.” 

CONCLUSION 

By reason of the foregoing considerations, this Guardian 
Ad Litem, on behalf of the two infant appellees, has felt con¬ 
strained, for the protection of said infants, to confess that 
error, in the manner and form claimed by the appellant, was 
committed by the Court below. 

Respectfully submitted, 

Thomas H. King, Guardian Ad Litem 
I for Richard Brierly Dear and Mary 

i Whitworth Dear , Infant Appellees. 
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STATEMENT. 

This appeal by the plaintiff below from a jlecree 
of the Supreme Court of the District of Columbia (R. 
43) dismissing her bill in equity (R. 2-17) for t lie re¬ 
scission and cancellation of her deed in trust executed 
January 23, 1931 (R. 7-17), presents the single ques¬ 
tion, namelv: Are the findings of fact made bv the 
trial Justice (R. 40-43) clearly contrary to the weight 
of evidence? 
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In order to simplify presentation of this appeal and 
lessen the bikrden on this Court, counsel for appellee 
Lillian DeariLeClair and for appellee Walter B. Guy, 
Trustee, have united in this brief. 

The “Statement of Case" in appellant's brief, com¬ 
prising' 35 pages, although it is self-denominated as 
being “fair and clear", is so colored and so filled with 
unwarranted arguments, innuendos and insinuations, 
based upon half-truths or less, as to be grossly mis¬ 
leading in respect to the substance of the evidence upon 
which the trial Justice made his explicit findings (R. 
40-43) against all of appellant's contentions. 

Controversial questions of fact and controversial in¬ 
ferences to be drawn from established facts will be 
discussed in the argument portion of this brief. There 
are, however, certain undisputed facts, which together 
with the contentions of the parties, may be set forth 
in the beginning in aid of an understanding of the sit- 
nation here presented. 

Appellant's husband died in 1909 and left her an 
estate estimated at approximately half a million dol¬ 
lars (R. 59, 250). There were two children, a daugh¬ 
ter, the appellee Lillian Dear LeClair, and a son, Rich¬ 
ard 1). Dear: The appellant was most indulgent and 
generous to these two children and from time to time 
made substantial gifts to each of them. It was her de¬ 
sire, as testified bv her at the trial, to treat her two 


children equally in the matter of such gifts (R. 59), 
although she further testified that if she had money 
she <>ave it to her son when he asked for it (R. 63) and 
that she would give both of them the clothes off her 
back and the last money she had (R. 83). Although 
appellant testified that she had given her daughter a 
great deal more than her son (R. 55, 64), she further 



3 


testified that up to 1924 the son and daughter jiad re¬ 
ceived practically the same amounts from her except 
the inequality resulting from the gift of a $40,01)0 farm 
to the son as opposed to a gift of $10,000 cash and 
$9,000 of securities (I\. 02) to the daughter; aijid that 
from 1924, the date of the daughter’s marriage tb Com- 
mander LeClair, and on, she did not recall any further 
gifts to the daughter except the annual payment from 
the mining interest, as to which the son received an 
equal amount (R. 03, 52). 

As bearing on this subject of the excess gifts to the 
son over those made to the daughter, there was intro¬ 
duced in evidence a copy of a will executed by appel¬ 
lant on March 5, 1928, in which the excess of advances 
made by appellant to her son over those made to her 
daughter were stated to amount to $41,000 (R„ 251), 
and a copy of a will executed by appellant October 25, 
1929, in which the excess of the advances made bv her 
to her son over those made to her daughter was [stated 
to be $73,770 (R. 251). Both of these wills had been 
prepared on her instructions by Mr. Colton tho then 
Trust Officer of the District National Bank (R. 129- 
130, 141). 

Appellees introduced evidence tending to show that 
subsequent to the date of the last-mentioned will and 
prior to the execution of the trust instrument here in¬ 
volved, the appellant had made further gifts or ad¬ 
vances to or on behalf of her son aggregating more 
than $40,000 (R. 263-2G4, 91). " | 

By January 23, 1931, appellant’s securities ojitside 
of the annual payments accruing from the minijig in¬ 
terest which theretofore she had given in equal parts 
to her son and daughter, had been reduced to between 
$70,000 and $80,000 in value (R. 162). 
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These securities, together with one-half of the min¬ 
ing interest which theretofore had been given to the 
son, and together with appellant's interest in the 
Woodgrove Dairy Farm and its e(pn})ment were con¬ 
veyed to the appellee Walter B. Guy and the District 
National Bank as Trustees, to hold under the trust 
here in question (R. R)2-lh4). 

Upon the failure of the District National Bank to 


reopen after the banking holiday, the appellee Ii. L. 


McCormick was 


substituted in its stead as one of the 


two trustees. 


The trust instrument appears in full in the record 
at pages 7-17 inclusive and will not be analyzed in de¬ 
tail here. In general terms, it may be said that it pro¬ 
vides that the trustees may, in their discretion, pay 
from the net income $100 a month to each of the two 
minor children of the son Richard 1). Dear during their 
minority, and the sum of $50 a month to Richard D. 
Dear for life and shall pay the remainder of the net 
income in quarterly or monthly instalments to the 
donor, the appellant, during her life; and in the event 
the net income is at any time insufficient for the com¬ 
fort, welfare and maintenance of the donor, the trus¬ 
tees may, in their discretion, pay such further amounts 
from the principal of the trust to the donor as the 
trustees shall deem proper and necessary for her com¬ 
fort, welfare and maintenance. After the death of 
the donor the trustees are authorized, in their discre¬ 
tion, to continue the monthly payments above referred 
to to Richard D. Dear and to each of his two children 


from the proceeds of one-half of the mining interest 
placed in the trust, and the corpus of the trust outside 
of the Dairv Farm and the amount realized from the 
sale of the personal property thereon is ultimately to 
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go to the appellee Lillian Dear LeClair or her children 
or her nominee. 

i 

It is the contention of these appellees that tjie rec¬ 
ord conclusively establishes that the trust instrument 
was prepared in accordance with appellant’s instruc¬ 
tions, that she understood what she was doinsr when 
she executed it, that its provisions were repeatedly 
and thoroughly explained to her, that she executed the 
same primarily in order to protect herself against the 
importunities of her son Richard D. Dear, which she 
could not resist, and that she was entirely satisfied 
with the trust until the renewal and continuation of 
these importunities by her said son caused her !to de¬ 
sire to revoke the trust in order that she might be in 
a position to comply with his demands. 

Counsel for the appellant, on the other liancl, con¬ 


tend that the appellant did not understand that she 
was executing a trust instrument, that its provisions 
not only were not explained to her but that she was 
deliberately misled as to its legal effect and, wijh but 
slightly veiled indirection, charge in effect tlujt her 
daughter, appellee Lillian Dear LeClair and Com¬ 
mander LeClair, her husband, appellee Walter B. Guy, 
trustee, and Barnum L. Colton, former trust officer of 
the District National Bank, were parties to a conspir¬ 
acy to deceive and defraud the appellant and that their 

testimony as to what occurred is entirely false. 

* » 

The hearing of the cause before Mr. Justice Bailey 
occupied ten trial days between January 25 and Feb¬ 
ruary 8, 1934, and was submitted to him on written 
briefs and extended oral argument. His written opin¬ 
ion and his findings made in accordance therewith dis¬ 
pose of the charges of counsel for the appellant in no 
uncertain terms. 
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OPINION AND FINDINGS OF THE TRIAL 

JUSTICE. 

Mr. Justice Hailey filed a written opinion which ap¬ 
pears in tlie record at pages 38-40, inclusive. 

The following portions of said opinion are particu¬ 
larly pertinent: 

“I am satisfied that Mrs. Dear knew what she 
was doihg when she executed the deed of trust in¬ 
volved in this case. The great preponderance of 
the testinionv is to the effect that it was fully ex- 
plained to her, that she read it and understood its 
contents. She was in full possession of her facul¬ 
ties and was experienced in business transactions. 
The plan of thus putting her property in trust 
was not a new one, and she was trying to protect 
herself against the importunities of her son. 
***#*##** 

“I am satisfied that no undue influence has been 
shown. 

“As to fraud I find no evidence of fraud. Mrs. 

Dear evidently thought that her gifts to her son 

had largely exceeded those to her daughter, and 

the testinionv as to this was corroborated bv her 
» * 

language in the wills which she from time to time 

had prepared. Mr. Guy acted upon the statements 

made to him bv her as to the amount of this ex- 

cess and prepared the deed in accordance with her 

instructions. I find no evidence of anv fraud or 

•> 

misconduct on the part of Mr. Guy. I find that the 

execution of the trust instrument was not procured 

bv the fraud of anv of the defendants. * * * 

% • 

“On the whole I think that the testinionv does 

* 

not sustain the allegations of the bill. I think that 
Mrs. Dear was satisfied with what she had done 
until she felt that she was forced to undertake to 
rescind, and this was due to the threats and im¬ 
portunities of her son.” 


The finding's of fact and conclusions of law made 
by the trial Justice appear in the record at pages 40- 
43, inclusive. These findings set forth in condensed 
detail the facts and circumstances in connection with 
the execution by the appellant of the trust deed here in 
question, the reasons for its execution, and the steps 
taken to fully inform her of its contents and its legal 
effect. 

The findings of Fact are as follows: 

1. That plaintiff is the mother of defendants Lillian 
Dear LeClair and Diehard Douglass Dear, and is the 
widow of Richard P>. Dear, who died in 1909. Said 
Richard B. Dear devised and bequeathed to ph.intiff 
all of his real and personal property of the total value 
of more than $500,000.00. 

2. After the death of her husband, plaintiff from time 
to time made large gifts to each of her children. Plain¬ 
tiff’s gifts to her son in later vears were largely in ex- 
cess of those to her daughter. 

3. Plaintiff executed wills on March 5, 1928, and 
again on October 25, 1929, which had been prepared by 
Mr. B. L. Colton, then Trust Officer of the District Na¬ 
tional Bank, pursuant to plaintiff’s instructions, and 
in which she made provision for her daughter above 
that for her son in the amounts of $41,000.00 and 
$73,770.00 respectively, in order to equalize the excess 
gifts to her son. 

4. Prior to October, 1930, plaintiff’s son was having 
marital difficulties and a decree of limited divorce had 
been entered in Loudoun County, Virginia, under which 
he was required to pay Five Hundred Dollars ($500.00) 
a month for the maintenance of his wife and two chil¬ 
dren, Mary Whitworth Dear and Richard Brierly 
Dear. Plaintiff’s son importuned plaintiff to assist 
him in making these alimony payments and she did so 
assist him. 

5. Plaintiff’s son had been making numerous de¬ 
mands upon her for additional gifts, loans or advances, 



s 


which plaintiff was unable to resist, and her estate was 
being seriously depleted by complying with such de¬ 
mands. 

5. Plaintiff became troubled because of these matters 
and in October, 1930, discussed with her son-in-law, 
Commander Hugh Pope LeClair, the making of a deed 
in trust whereby her estate would be put beyond her 
control so that she could not comply with her son’s de¬ 
mands. Commander LeClair endeavored to prepare a 
deed in trust in accordance with plaintiff’s wishes and 
found that he was unable to do so because he had no 
experience in such matters. 

6. Thereupon, and in November, 1930, the matter was 
taken up with defendant Walter B. Guy, who had been 
aiding plaintiff in adjusting several matters pertaining 
to her son's difficulties. Plaintiff informed Mr. Guy 
of the difficulties confronting her, of her son’s de¬ 
mands, of her inability to resist them and of the seri¬ 
ous depletion of her estate occasioned by complying 
with such demands. Mr. Guy explained to plaintiff 
that the only way in which she could protect herself 
was to divest herself of title to her property, and dis¬ 
cussed with her the preparation of a deed in trust. 

7. Plaintiff gave Mr. Guy certain written instructions 
(plaintiff’s Exhibit No. 3) with reference to the prepa¬ 
ration of the proposed deed in trust under date of 
November 21, 1930. 

8. At least four drafts of the proposed deed in trust 
were prepared by Mr. Guy and submitted by him to 
plaintiff and discussed with her. The final draft of the 
deed in trust was submitted to plaintiff several days 
before its execution and was discussed with her at that 
time by Commander LeClair. Immediately prior to 
its execution with Mrs. LeClair and Mr. B. L. Colton 
present, it was read by plaintiff and thoroughly dis¬ 
cussed with and explained to plaintiff by Mr. Guy both 
as to its contents and their legal effect. Plaintiff there¬ 
upon on January 23, 1931, executed the deed in trust 
in triplicate originals, a copy of which is attached to 
plaintiff’s bill of complaint marked “ Exhibit A”. 
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9. No “Schedule A” was attached to the dped in 
trust, but on the occasion of the execution thereof, the 
plaintiff also executed certain papers whereby she as¬ 
signed or conveyed to the trustees named in the deed 
in trust, and for the purposes of said trust: 

(1) A one-lialf interest in plaintiff’s holdings in cer¬ 
tain mining property in Iron County, Utah. 

(2) A life estate (for the life of plaintiff’s son,j Rich¬ 
ard) in Woodgrove Dairy Farm, in Virginia, which 
life estate had been conveyed to plaintiff by het* said 
son on December 1, 1930, and which farm had brevi- 
ously been conveyed by plaintiff to her said son. 

(3) Certain bonds, stocks and notes. 

Said instruments were executed and delivered in lieu 
of a Schedule A referred to in the deed in trust, and 
were so understood by the parties. Said instruments 
were read by plaintiff prior to their execution and were 
explained to and understood by her. Plaintiff also ex¬ 
ecuted powers of attorney for the purpose of having 
said stocks and bonds transferred to the trustees pamed 
in said deed in trust. At the same time plaintiff also 
executed an instrument conveying to defendant I^llian 
Dear LeClair the remaining one-lialf interest in plain¬ 
tiff’s holdings in certain mining property in Iron 
Countv, Utah. 

• 7 # | # 

10. A copy of said deed in trust, except for signa¬ 
tures, and a copy of the other instruments executed by 
plaintiff as above set forth (except the powers of at¬ 
torney) were given to plaintiff immediately aftep she 
had executed the originals thereof. Thereafter on two 
separate occasions, at plaintiff’s request, she was fur¬ 
nished with additional copies of said deed in trust. 

11. Accounts of the Trustees were given to the plain¬ 
tiff and discussed with her by Mr. Guy. 

12. The said deed in trust was prepared in accor¬ 
dance with plaintiff’s instructions, its contents were 
fully explained to her and at the time of its exception 
plaintiff understood its provisions and its legal effect. 
Plaintiff was at all times in full possession of her jnen- 
tal faculties and experienced in handling her own pusi- 



10 


ness affairs and her husband’s estate after his death. 

13. The deed in trust was not executed at the solici¬ 
tation of plaintiff’s daughter, son-in-law, or any other 
person, but was executed by plaintiff of her own free 
will and to carry out her own wishes. 

14. Neither the terms of the deed in trust nor its 
legal effect were misrepresented to or concealed from 
plaintiff by plaintiff’s daughter, son-in-law, or any 
other person, either before or after its execution. 

ARGUMENT. 

The Trust in Question Was Prepared in Accordance 
With Appellant’s Instructions and She Was Fully 
Informed as to Its Provisions and Its Legal Effect. 

In the summer and fall of 1930 appellant was much 
harrassed and disturbed over financial matters. This 
was due to her son’s continued demands for money, to 
the fact that she had been meeting her son’s required 
alimony payments of $500 per month for the support 
of his divorced wife and two minor children, and to 
the expense of operation of the Woodgrove Dairy 
Farm which she had given to her son but the opera¬ 
tion of which he had turned over to her in the summer 
of 1930 (R. 110, 111). 

In July of that year Mr. Guy, who had known appel¬ 
lant and her daughter for more than twenty vears and 
had likewise known the daughter’s husband, Com¬ 
mander LeOlair, upon his return from a trip to 
Europe, saw the appellant and delivered to her some 
articles which her daughter had sent her from Paris 
(R. 144, 146). At the appellant’s request Mr. Guy 
endeavored to assist her in several matters pertaining 
to the operation of the farm and to the son’s marital 
difficulties (R. 148, 149). Through Mr. Guy appellant 
arranged that the payment of $500 per month which 
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had been made from the milk receipts from th^ farm 
directly to the son’s divorced wife should be made 
instead to appellant (R. 187, 249). 

Appellant, however, continued to be much worried 
over financial matters and upon the return cjf her 
daughter and Commander LeClair from Europe in 
October, 1930, informed them of her difficulties, of the 
demands which her son had made and was continuing 
to make on her for funds, and of her inability to resist 
these demands (R. 96, 110, 112, 122). Upon appel¬ 
lant’s statement that something had to be done to 
assist her in this situation, Mrs. LeClair suggested 
that she put her property in trust, as Mr. Peyton, a 
very old friend of the family, had several years before 
advised (R. Ill, 112, 124, 195). The appellant] then 
requested her son-in-law, Commander LeClair, tb pre¬ 
pare such a trust (R. 96). She told him what she 
wanted done and he endeavored to prepare a trjist in 
accordance with her wishes but after working on it for 

several davs lie informed her that he was not com- 
* 

petent to prepare such a document (R. 97). I]t was 
then that appellant discussed the matter with Mr. Guy 
telling him of her difficulties, the demands that her 
son had made upon her for funds, and her inability 
to resist those demands (R. 104, 151). Mr. Guv in¬ 
formed her that the onlv wav he knew in which she 

•> * 

could so protect herself would be to divest herself of 
title to her property (R. 154). 

The matter of the preparation of a deed in trust 
was thoroughly discussed with her by Mr. Guy (R. 151, 
153, 154, 157, 179, 183, 187). After these discussions 
he addressed a letter to her under date of November 
21, 1930, in which he set forth what he understood to 
be her instructions and wishes with respect to the gen- 


eral provisions of the trust (R. 183, 184). This letter, 
which was endorsed by the appellant as approved by 
her, appears; in the Record at pages 234-235. 

Thereafter, at least four drafts of the proposed 
deed in trust were prepared by Mr. Guy, submitted 
by him to the appellant, and discussed with her by 
him (R. 153, 157, 179, 187), and also discussed with 
her by Commander LeClair (R. 98). The final draft 
of the trustj was discussed with appellant by Com¬ 
mander LeClair over a period of two days during 
which it was read over to her and discussed with her 
sentence by sentence (R. 98). 

A draft of the trust was submitted to Mr. Colton, 
Trust Officer of the District National Bank, for his 
consideration and approval before execution (R. 127, 
157). The District National Bank had previously had 
an agencv agreement with Mrs. Dear and Mr. Colton 
was familiar with her affairs in connection with the 
operation of this agency agreement (R. 131, 134, 135, 
136) and also through information furnished him by 
Mrs. Dear in the drafting by him of two wills for her, 
one being executed March 5, 1928, and one on October 
25, 1929 (R. 251-252, 129, 130, 131). With the infor¬ 
mation which Mr. Colton thus had he considered the 
trust a perfectly proper one for her to sign (R. 129, 
131). 

Mr. Colton as early as the year 1927 had discussed 
with the appellant the advisability of her putting her 
property in trust so that she could not be spending 
the principal and from then on from time to time dis¬ 
cussed the same matter with her (R. 127, 12 8). 

This trust was executed in the office of Mr. Guv on 

•> 

January 23, 1931, at which time the appellant, her 
daughter, Mr. Colton, Mr. Guy and Mr. Guy’s secre- 
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tary were present (R. 51, 114,125,128,157,158i). Mrs. 
Dear read the trust through again at that t^me and 
Mr. Guy and Mr. Colton further discussed hnd ex¬ 
plained‘it to her (R. 114, 121, 126, 129, 139, 140, 158, 
159). ^ 

The trust required the signature of an office^ of the 
District National Bank and after the execution by 
appellant the originals were that same day serjt down 
to the bank for its official signature, Mr. Colton jhaving 
previously signed it as a witness (R. 125,133,13j), 165). 
A copy of the trust was at the time of execution by 
her given to appellant (R. 117, 125, 189). 

The foregoing facts are established by the testimony 
of Mr. Colton, Mr. Guy, Mrs. LeClair, Commander Le- 
Clair, and Miss Oliver, Mr. Guy’s secretary. Tlje only 
evidence in the record in conflict therewith is that of 
the testimony of the appellant herself, which wh^n ana¬ 
lyzed is in no degree persuasive. 

It is true that the appellant testified that she 4id not 
know the nature of the instrument which she executed 
and that she signed it because her daughter told jher to 
do so. In this connection her testimony in regard to 
her approval of Mr. Guy’s letter of November 2lj 1930, 
in which he set out his understanding of her th^n in¬ 
structions to him in regard to the main features of 
the trust, is particularly significant. Her first testi¬ 
mony in regard to that letter is as follows (R. 5p): 

“I can’t remember a letter under date of No¬ 
vember 21, 1930, addressed to me and signed by 
Walter B. Guy reading ‘Approved: November 22, 
1930. RIDIE L. DEAR.’ It is my signature. 
I believe I received it but I am sure I never read 
it. I can’t say whether anyone asked me to sign 
it. I really don’t remember having signed that 
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letter at all. Yes it is my handwriting. I did not 
sign any letter at that time that I didn’t read. I 
think my daughter read them.” 

After Commander LeClair had testified, the appel¬ 
lant resumed the witness stand and further testified on 
direct examination that she did not recall the conver¬ 
sations referred to in the letter of November 21, 1930; 
that she did not know what instructions, if any, she 
gave to Mr. Guy; that she did not give Mr. Guy in¬ 
structions that certain securities or properties were 
to be placed with the District National Bank and/or 
Mr. Guy as trustees; that her recollection was then 
refreshed as to why she signed her approval; that her 
daughter gave the letter to her to sign and she never 
read it; and that her daughter read it and told her it 
was all right (R. 57). On cross-examination appellant 
testified that she did not remember any of the cir¬ 
cumstances under which the letter was written, that 
she could not tell whether paragraph 4 of the letter 
represented her wishes at that time, that she did not 
know what her then wishes were in that regard, that 
she did not] remember whether paragraph 5 of that 
letter represented her wdshes then (R. 80-81), that 
she didn’t remember anything about the letter itself, 
that she didn’t recall having given that letter to her 
counsel and didn’t know how they got it, that she 
presumed she gave that letter of November 21 to her 
counsel before the institution of this suit, and that 
she presumed she had had that letter since its date. 
(R. 84) 

Appellant ’s testimony in regard to the two wills of 
March 5, 1928, and October 25, 1929, which had been 
prepared by Mr. Colton, is likewise illuminating. 

On cross-examination appellant testified (R. 61): 
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“I don’t remember ever making an estimate in 
1928 as to what I had given my son or daughter 
and I don’t recall making a will just about that 
time. The only will I remember making | have 
now. Right there. * * * I don’t remenjber of 

preparing a will in October, 1929.” 

' 

After copies of these wills had been introduced in 
evidence and Mr. Colton had testified in regard thereto, 
the appellant was recalled as a witness in her oym be¬ 
half in rebuttal and testified (R. 90-91): 

“I don’t recall putting the item $31,000.00 in 
that will (Colton Exhibit Xo. 1). Had I read a 
will like that I never would have signed it. I 
don’t recall having seen a will with these provi¬ 
sions in it. I didn’t see that ‘Woodgoose’ re¬ 
ferred to in the paragraph and 1 never heard of it 
before. ‘ Woodgrove’ is the proper name. I wrote 
wills constantly; was changing wills all the time. 
I don’t recall whether T. went alone to Mr. Colton’s 
office but I think probably my daughter went with 

me. I am sure she was with me. I can’t sav 

* 

whether my daughter was in Washington on 
March 5, 1928. I presume she was. I don’t know. 
I am sure I never read this second will ‘ Defendant 
Colton Exhibit 2’. I never saw these figures 
$73,770.00 before. I cannot recall where my 
daughter was between the date of October 25 and 
October 29, 1929. I recall that she carnet back 
from Europe for a visit in 1929 and staved not 
more than two weeks.” 

It may be pointed out that Mr. Colton testified that 
he had no contact or conversation with anvone but 
Mrs. Hear in connection with drawing these wil[ls (R. 
141). 

In much of her examination-in-chief the appellant 
testified very positively and purported to have a clear 
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recollection of past events. On cross-examination her 
testimony abounds with “I don’t remember”, “I don’t 
recall”, “I have no recollection”, or “I don’t know”, 
although many of these questions related to the very 
transactions concerning which she had been so posi¬ 
tive in her direct examination (see for example R. 83, 
84). 

The appellant’s reluctance to answer pertinent ques¬ 
tions on cross-examination went to the extent that it 
called forth i a warning from the trial Judge that he 
could not consider her testimonv-in-chief unless she 
saw’ fit to subject herself to cross-examination (R. 67, 
68 ). 

After the Execution of the Trust Appellant Fully Un¬ 
derstood What She Had Done and Was in No Wise 
Deceived in Regard Thereto. 

Counsel for appellant, by quoting isolated extracts 
from letters from Mr. Guy to appellant after the exe¬ 
cution of the trust relating to further gifts or advances 
to appellant’s son, and by completely ignoring appel¬ 
lant’s own letters and letters from Mr. Guy in w’hich 
the trust itself is discussed, seek to persuade this Court 
to the belief that appellant did not understand what 
she had done and that she was actively deceived as to 
the legal effect of the instrument v’hich she had exe¬ 
cuted. In the light of appellant’s owm letters such a 
charge w’ould be ludicrous w’ere it not so serious. The 
following extracts from letters from the appellant to 
Mr. Guy after the execution of the trust in regard to 
sending money to her son conclusively show’ that she 
understood that she had placed her property in trust 
and that it w’as not subject to her order: 



17 


Letter May 22, 1931 (R. 199): 

4 ‘Send him what money vou can. * * * He 

• •> 

now knows I haven’t the money to give him.” 

Letter June 1, 1931 (R. 200): | 

! 

“You say I must not send him money.j How 
can I when I have none for myself, and he | knows 
it ” 

j 

Letter June 3, 1931 (R. 201-202): j 

“Telegram from Dick saying he had never re¬ 
ceived the $50 you were to send him each tnonth. 
Now the money I give him to go away witjh, you 
had nothing to do with. You had the cliecl^ from 
DeWitt Seitz which was mine. I wrote las): week 
and told you how much Dick needed to get away, 
$250. He hasn’t a cent and neither have I.l Will 
you please send him the $250 at once.” 

Letter June 4, 1931 (R. 203): 

“Dick can’t get away from there unless lie has 
money. As you know I have none so he does not 
write to me for it.” 

Letter June 5, 1931 (R. 203): 

“He has not asked me for money for some time, 

knowing I did not have it. Yet it was h^rd to 

make him realize the fact. In mv letter yesterday 

told him there was no monev so did not seb how 

* 

he could get what he wanted.” 

Letter June 11, 1931 (R. 205): I 

“Dick I think now realizes there is no rponey 
for him to get.” 


18 


Letter June 15, 1931 (R. 205): 

“If it were possible for me to send him $200 
I certainly would do so.” 

Letter, July 2, 1931 (R. 207): 

“It is pretty hard to have to ask someone for 
my own monev.” 

Letter September 8, 1931 (R. 211): 

“For Heaven’s sake send Dick 500 to get away 
from Reno. He has no money nor will he come 
here. There is no work and he is in great need. 1 
will have to sell my diamonds if you don't send 
him the money. I can’t let mv chiid starve.” 

Letter October 21, 1931 (R. 213): 

“I have nothing to give him as you know, he 
must have help. * * * ; 

Can’t you help him? I beg that you will. It is 
more than I can stand, knowing he hasn’t food. 
If my starving would help him, gladly would I 
starve. , You have a paper giving Lillian every¬ 
thing I jown. Will you please send it to me, that 
I may change it. As it is not just, to my boy, and 
I have no recollection of ever signing it.” 

(Mr. Guy’s answer, dated October 27, 1931 (R. 
214) to this letter with specific references to 
the trust will be referred to in a subsequent 
discussion of his side of the correspondence.) 

Letter November 10, 1931 (R. 216-217): 

“You know as well as Dick does I have nothing. 
* * * I have nothing to let him have. If I had he 
knows nothing could keep me from giving it to 
him. Please help my boy. Please let Dick read 
this letter.” 
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Letter November 12, 1931 (R. 217): 

“I really think Dick has an idea I have money 
and all I have to say is take it.” 

Letter November 18, 1931 (R. 219): 

“I must have at least $200 more. There is 
money in the trust fund, am sure.” 

Letter July 1, 1932 (R. 222): 

“The money does not belong to the trust, nor to 
either of us, he must have it as he also needs 
money to get other things that are necessary to 
his business.” 

Letter July 10, 1932 (R. 223-224): 

“Dick did not ask me for it. I wrote and told 
him I would get it, and I want you to sejid it to 
me in September—when the mine money comes in. 
Had I of known the time was to come when I 
would have to write and ask for what yas my 
own there never would have been a trustf * * *. 

Now Mr. Guy I must have this moneyL It is 
not yours or Mr. Colton’s. It belongs to iny son. 
It is important he should have it. If not all, half. 
One thousand five hundred.” 

Letter August 1, 1932 (R. 225): 

“I still insist Dick must have $3000 in Septem¬ 
ber, that leaves $3500. He can improve his busi¬ 
ness. Now this money does not belong to any 
trust, and I can’t understand why you refuse to 
give it to him.” 

Letter December 8, 1932 (R. 229): 

“Was more than surprised to find you had put 
Dick’s money in the trust. Who gave you author¬ 
ity to do so. I certainly never did. ’ ’ 
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The foregoing extracts from appellant’s own letters 
written after the execution of the trust completely re¬ 
fute any contention that she did not know that she had 
placed her property in trust or that she did not know 
that she was no longer in complete control. It was 
of course the desire of the trustees to cooperate with 
Mrs. Dear in every way possible in the management of 
the trust property and to follow her instructions as 
far as it could be done. The letter of instructions for 
the preparation of the trust, dated November 21, 1930, 
(R. 234) contemplated that funds would be provided 
to enable appellant’s son to make one more effort to 
rehabilitate himself, and Mr. Guy’s letter of March 10, 
1931, to which appellant refers, related to this. The 
record of the correspondence between the appellant 
and Mr. Guy shows that the question of more money 
for the son was the principal subject thereof. 

In view of this correspondence which is set out in 
the record, it is beyond comprehension how counsel 
for the appellant can contend that appellant was led 
to believe until January, 1933, that she had not exe¬ 
cuted a trust instrument but remained in complete 
control of her property. 

Attention is particularly called to a letter from Mr. 
Guy to the appellant dated October 27, 1931, in answer 
to appellant’s letter of Oct. 21, 1931, (R. 213) in which 
the following appears (R. 214): 

“at the time you signed the only paper which was 
prepared in accordance with you own wishes and 
instructions, and of which I have already sent 
you two copies, it was for the express purpose of 
putting you in the position of telling Dick that he 
had to look after himself and that he could not de¬ 
pend upon you for money. It didn’t and don’t 
give everything to Lillian as you know if you will 
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read either of the two copies sent you, but it did 
turn over to the District National Bank ^nd my¬ 
self, as trustees, your properties, in an effort to 
preserve the income for you during your jifetime 
and prevent Dick from getting it, with the result 
that you would have had to do something that 
you have always insisted you never would do, be¬ 
come dependent upon someone’s else charity.” 

As further negativing the groundless contention 
that appellant was further deceived after the execution 
of this trust as to what she had done, it may be men¬ 
tioned that the trustees rendered a full account to her 
in January, 1932, of the conduct and management of 
the trust and that Air. Colton personally went over 
this account with her at her apartment in complete de¬ 
tail (R. 133, 142, 255, 256). In July, 1932, a further 
account covering the preceding six months’ !period 
was rendered to appellant and in January, 1933, an an¬ 
nual account covering the preceding year was fur¬ 
nished appellant (R. 256). 


There is no dispute as to the accuracy and cprrect- 
ness of the accounts of the trustees. It appeafs that 



from the trustees the sum of $4,300 in sixteen pay¬ 
ments (R. 256). In the second year of the tnist she 
received from the trustees $4,150 in twenty-six pay¬ 
ments (R. 256). From January 25, 1933, to June 17, 
1933, she received from the trustees $1,300 in eight 
payments (R. 256). From June 17 to July 12, 1933, 
she received two payments totaling $300 anc^ from 
July 15, 1933, to January 25, 1934, she received seven 
payments totaling $3,100 (R. 256). The accounts of 
the trustees show that from the inception of the trust 
up to the date of trial the principal of the tru^t had 
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been encroached upon to the extent of $14,102.55 (R. 
181). 

Appellant’s own letters show that her dissatisfac¬ 
tion with the trust was a direct result of the continu¬ 
ing importunities of her son for more money and that 
this dissatisfaction came to a head in the latter part 
of the year 1932 and the beginning of the year 1933, 
while appellant was visiting her son in Florida. 

The Brief of Counsel for Appellant Abounds With Un¬ 
founded Charges and Unwarranted and Mislead¬ 
ing Insinuations and Innuendos. 

Charge of deception of appellant after the exe¬ 
cution of the trust. 

This charge has been completely answered by the 
quotations from appellant’s own letters hereinabove 
set forth. 

Insinuation that appellees testified falsely that 
appellant had been furnished an executed orig¬ 
inal of the trust. 

Counsel for appellant place much emphasis on the 

fact that an executed original of the trust instrument 

was not furnished to appellant, and by insinuation 

and innuendo charge that Mr. Guv and Mrs. LeClair 

testified falselv to the contrary. 

* * 

At page 5 of their brief counsel for appellant say: 

“The final admission bv Trustee Guv that no 
executed copy of the trust instrument had ever 
been given to appellant and that it never occurred 
to him fo give her one (R. 189) came only after 
Mrs. LeClair had unsuccessfully endeavored to 
make it appear (R. 117) that one of the completely 
executed originals was given to appellant at the 
time of iappellant’s execution of them.” 







There was no “final admission” bv Mr. Got. He 

v •/ 

testified that at the time of the execution of the in¬ 
strument a copy thereof was given to Mrs. De4r (R. 
165) and that so far as he knew she was never given 
one of the originals (R. 1S9). The evidence was that 
the trust instrument was not completely executed at 
the time of its execution bv Mrs. Dear because it had 
to be sent to the District National Bank for execution 
on its behalf by one of its officers (R. 125, 133, 139, 
165). 

As to Mrs. LeClair, her testimony on which this un¬ 
founded charge is made appears in the record as fol¬ 
lows : 

“I know that a copy of the trust was given to 
my mother at the time they were signed. I can’t 
say that the powers of attorney were given her. 
I know that I saw Mr. Guy hand her the papers. 
I saw Miss Oliver stamp it. And I heard hdr ask, 
heard her ask my mother if she understood per¬ 
fectly what the trust was; and my mother ac¬ 
knowledged that she did. And I saw Miss Oliver 
stamp it and hand it to my mother. My rrlother 
took it away with her.” (R. 117.) 


The contention that appellant did not receive a 
copy of the trust instrument. 

Counsel for appellant say (brief, p. 5) that appel¬ 
lant’s testimony that she never received any copy of 
the trust instrument until January, 1933, “is in obvious 
and perfect accord with the incontrovertible documen¬ 
tary evidence set forth by her correspondence with 
Trustee Guy”, citing pp. 195 to 234 of the record, 
which embrace approximately fifty letters of the ap¬ 
pellant. 

There not only is not a word in any of these letters 
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which corroborates this statement but, on the contrary, 
in the correspondence to which counsel for appellant 
refer there is a letter from Mr. Guy to the appellant 
dated October 27, 1931, (R. 214) in which he reminds 
her that he 1 had already sent her two copies of the 
trust instrument. There is no denial in appellant’s 
reply to this letter of the truth of this statement (R. 
215), nor is there any request from her for a further 
copy. 

In this connection it may be pointed out that even 
the statement in appellant’s brief (p. 4) that “about 
the early part of January, 1933 appellant obtained 
through counsel an unexecuted copy of this trust in¬ 
strument” is not accurate. 

The appellant testified, “My son wrote Mr. Fox 
about it” (R. 52). It is true that Mr. Fox testified, 
“The request to obtain a copy of the trust was made 
to me by ah attorney in Florida. He had been asked, 
as I understood, by Mrs. Dear. His letter to me and 
my reply are hereby produced.” (R. 191.) However, 
the letter from the Florida attorney to Mr. Fox states 
(R. 248): 

“Mr. Richard D. Dear, of this City, has re¬ 
quested me to communicate with you relative to 
a certain Trust which was made by his mother, 
Mrs. Ridie L. Dear, in vour City on February 23, 
1931. 

“Mrs. Dear is visiting her son in this City at 
the present time and they are eager for informa¬ 
tion as to the terms of the trust which she is pur¬ 
ported to have executed. My only information is 
that it was executed on the above date and by the 
terms thereof a Mr. 'Walter Guy and a Mr. Col¬ 
ton, attorneys of your City, were named as trus¬ 
tees. 
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“Mr. Dear has authorized me to request that 
you obtain a copy of the instrument and advise 
me of the cost, or, if you wish, advise me of the 
approximate cost and I will have him to remit in 
advance. 

“Mr. Dear advises me that you were appointed 
to represent him at one time in a divorce suit. ,, 

Furthermore, the reply of Mr. Fox said: 

“If Mr. Dear desires it to be procured it that 
price etc.” (R. 248). 

Misleading insinuation that appellant's right un&er the 
trust to receive income depended upon the discre¬ 
tion of the trustees. 

The trust instrument of course speaks for itself (R. 
7-17). It appears therefrom that after the discretion¬ 
ary payment from income by the trustees to appel¬ 
lant’s son and his two minor children by his first mar¬ 
riage of a sum not to exceed $250. per month, the re¬ 
mainder of the net income is to be paid to appellant, 
with discretion in the trustees to pay her such further 
amounts from principal as the trustees shall deem 
proper and necessary for her comfort, welfare and 
maintenance (R. 10-11). 

Notwithstanding this, counsel for appellant in at 
least two places in their brief (pp. 6 and 16) apparently 
seek to convey the impression that the payment of in¬ 
come to appellant was likewise entirely discretionary 
with the trustees. The veiled suggestion that the in¬ 
clusion in the trust instrument of a customary provi¬ 
sion authorizing the trustees to determine in their dis¬ 
cretion whether money or property coming in^o the 
trust should be treated as principal or income, oper¬ 
ated to deprive the appellant of the income of the trust 
is so unfounded as to require no further comment. 
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The charge that the daughter’s advice to the mother 
\ was to make an agency trust. 

The portion of Mrs. LeClair’s testimony quoted from 
page 112 of the record by counsel for appellant on page 
12 of their brief in no wise supports this charge, and 
it is completely refuted by the further testimony of 
Mrs. LeClair appearing on this same page of the rec¬ 
ord (R. 112), namely: 

4 4 When she kept just saying that this thing was 
killing her, she had no money left and she couldn’t 
resist my brother’s demands for money, I sug¬ 
gested at that time that she follow Mr. Peyton’s 
advice to put her affairs into a trust so she could 
be safeguarded.” 

Furthermore, it has already been pointed out that 
Mrs. Dear already had an agency account with the 
District National Bank, which had proved insufficient 
to protect her against the demands of her son. 

Another example of the distortion by counsel for 
appellant of the testimony of Mrs. LeClair is the in¬ 
sinuation in their brief at page 22 that Mrs. Dear was 
in financial need and that she appealed to her daughter 
for financial aid and that her daughter refused to help 
her. The record shows (pp. Ill, 112) that the help 
for which Mrs. Dear appealed to her daughter was 
help in conserving her estate and resisting the de¬ 
mands of her son. 

The charge that the appellant’s gifts to her daughter 

exceded those to her son. 

Counsel for appellant at no place in their brief set 
forth the amount of appellant’s gifts to her son, nor 
in any way attempt to establish that the excess of her 
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gifts to her son over those to her daughter were not at 
least as much as that recited in her will of October 25, 
1929. They do set forth a tabulation giving the amount 
of appellant’s gifts to her daughter which, a^ide from 
the valuation of $100,000 placed on the assignment in 
January, 1931 of the accruing yearly payments of one- 
half of the mining interest, is substantially coirrect if it 
be understood that the other figures also included one- 
half of the proceeds of the mining interest, as to which 
an equivalent amount had been given to the sqn. 

Exclusive of the gifts of the mining interest, which 
as we have just said were given in equal parjs to the 
son and daughter up to January, 1931, the recofd shows 
that the respective gifts by appellant to her son and 
daughter were as follows: 

To the daughter or for her 
benefit 

1912 to April 1919 $34,500. 

(Rec. 243) 

Proceeds sale Min¬ 
nesota property 
and bonds to equal¬ 
ise gift of Wood- 
grove Dairy Farm 
to son (Rec. 60, 

62 ) 20,000. 

191S-1930, Plain¬ 
tiff’s Ex. 17 (Rec. 

263 12,500. 

$67,000. 

Other examples of unwarranted insinuations in Appel¬ 
lant’s brief 

The brief of counsel for appellant abounds wifh in¬ 
accuracies and unwarranted and unfounded in^inua- 


To the son or fpr his 
benefit I 

1913-1923 (Rec. 

243) $60,000. 

1922 Woodgrove 
Dairv Farm (Rec. 

60, 62) 40,000. 

June 19, 1926 to 
June 3, 1929 (Rec. 

252) 44,500. 

1929 (Rec. 243) 25,000. 

1930 (Rec. 91, 

264) ^3,000. 

$212,500. 
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tions and innuendos similar to the foregoing. Only a 
few of the more flagrant remaining ones will be pointed 
out. 

In regard to the tearing out of the sheets from the 
family ledger by Mrs. LeClair, the direct insinuation 
in appellant’s brief (pp. 8 and 9) is that Mrs. LeClair 
did this in the expectation, hope or plan of destroying 
evidence. The record shows that her purpose was 
directly to the contrary, namely, to preserve this evi¬ 
dence, for it was the only conclusive record available 
to show that her mother’s gifts to her during this pe¬ 
riod did not even approach the amount which the 
mother had testified in a prior deposition she had 
given to her daughter (R. 107). 

Another example of an unwarranted insinuation re¬ 
flecting on Mrs. LeClair occurs on page 10 of appel¬ 
lant’s brief, where it is said: 

“Moreover, it is shown that the daughter had 
the unrestricted power to draw checks on her 
mother’s bank account at the District National 
Bank from 1922 to 1926 (Rec. 264). Canceled 
checks are not available to show the extent to 
which the power was exercised.” 

There is nothing in the record as to whether such 

canceled checks were available or not, but the same 
* 

page of the record does show: 

“No testimony was offered that Mrs. LeClair 
signed any of the checks or that she had knowl¬ 
edge that she was authorized to draw checks on 
the account.” (R. 264) 

Although the record is filled with evidence of the 
son’s repeated demands upon his mother for money 
and with evidence of his various troubles, financial, 
marital and otherwise, yet appellant’s brief (pp. 10 
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and 11) apparently seeks to leave the impressioii that 
lie was more or less of a model person. A complete 
answer to any such suggestion is given by the fallow¬ 
ing part of the record (R. 1S9-190): 

‘‘Mr. Sullivan: There is one matter I should 
mention, your Honor. It is obvious from thh tes¬ 
timony that has been given that in order that the 
Court may get the full light here, some questions 
ought to be asked bv somebodv of Richahd D. 
Dear in other words, that he ought to take the 
stand. 

“As representing Mrs. Dear, I don’t feel in a 
position to call him. I have no brief for him. I 
have no objection to his being put on the stand 
without any formality as to who calls him, and 
being asked all questions that anybody wants to 
ask him. I don’t feel that I ought to make him 
my witness. 

“Mr. Guv: We feel a similar responsibility for 
his veracitv. 

******** 

“The Court: If nobody wants to put him oh the 
stand I will not call him. 

******** 

(Dick Dear was not called as a witness).” 

I 

The Findings of Fact Made by the Trial Justice Are 
Conclusively and Aifirmatively Supported by the 
Great Weight of the Evidence. 

Under the settled law the decree in this case will 
not be disturbed unless it appears that the findings of 
the trial Court are clearly contrary to the weight of 
the evidence. A recent decision of this Court wel| ex¬ 
pressing that rule is that in Pollock vs. Jameson] de- • 
cided April 9, 1934, 62 W. L. R. 334, 70 Fed. (2d) 756, 
where the Court said, p. 335: 
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“The remaining assignments, grouped together, 
deny the validity of the findings of fact by the 
court. The trial judge saw the witnesses and 
heard them testify. Where the evidence was con¬ 
flicting, he had the opportunity of observing their 
demeanor and their method of "testifying and hence 
of weighing the truth of their respective state¬ 
ments. In every way he was in a better position 
than we are to determine where the truth lay. In 
such circumstances, while perhaps we are not 
bound by his findings of fact as we would be upon 
a writ of error, the rule is nevertheless well settled 
that where the judge has seen and heard the wit¬ 
nesses,! his findings will not be disturbed unless it 
clearly appears that he has misapprehended the 
evidence or that he has gone against the clear 
weight of the evidence, or, as it is sometimes said, 
unless the evidence certified shows that, his find¬ 
ings are clearly wrong.” (Citing many authori¬ 
ties). 

See also: 

Williams v. Foster , G2 App. D. C. 14. 

In the case at bar not only does the evidence fail to 
show that the findings of the lower Court are clearly 
wrong, but Ion the contrary it affirmatively shows that 
they are clearly right. The only evidence to the con¬ 
trary is that of the appellant herself and her testimony 
is so inconsistent, so at variance in respect to other 
action taken by her, particularly in regard to her earl¬ 
ier wills, and on the whole so improbable as to be de¬ 
prived of i substantial weight. The overwhelming 
weight of the evidence establishes that the deed in 
trust was prepared in accordance with appellant’s in¬ 
structions and desires, that its contents were fullv ex- 
plained to her at the time of its execution, and that she 
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understood its provisions and its legal effect. Tljie evi¬ 
dence goes even much farther than this, for it conclu¬ 
sively shows that appellant today needs the protection 
of this trust as much or more as on the 
executed. 

Since the authorities cited in appellant’s 
to do with a state of facts which the trial Court 
and the record establishes do not exist in the 
bar, no useful purpose would be served in 
these authorities. 

CONCLUSION. 

It is respectfully submitted that the decree iji the 
lower Court is right and should be affirmed. 

i 

l 

Stanton C. Peelle, ! 

Dale D. Drain, 

Attorneys for Appellee 
Lillian Dear LeClair. 

Frederic B. Warder, 

Attorney for Appellee 
Walter B. Guy, Trustee. 
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Counsel for the appellant and counsel for these ap¬ 
pellees are as far apart as the two poles in regard to 
what the record shows on the merits of this case. Thev 
seem to be of the same view on one thing only, and ^hat 
is that the opposing side has made an unfair presenta¬ 
tion in the briefs filed. 
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Counsel for these appellees have no desire to extend 
the discussion of such charges and countercharges be- 
vond the limits necessarv for a discussion of the single 
ultimate issue presented in this case, namely, “Are 
the findings of fact made by the trial justice clearly 
contrary to the weight of evidence?” 

Numerous examples of what counsel for these ap¬ 
pellees' deem to be unwarranted and unfounded insin¬ 
uations and innuendos are set forth in their answer 
brief (p. 2*2-29). A conspicuous example of a mis¬ 
leading half-truth is the statement of counsel for ap¬ 
pellant (Appellant’s Brief, p. 2 and 32) that the appel¬ 
lant had never entered Mr. Guv’s office before the time 
of the execution of the trust. This statement is true 


in itself but the erroneous implication that she had 
never discussed the trust with Mr. Guy prior to its 
execution is completely rebutted by the testimony of 
the appellant herself, Commander LeClair and Mr. 
Guy, that Mr. Guy discussed the trust with the appel¬ 
lant a number of times in her apartment. (R. 83, 98, 
99, 151, 157, 178, 179.) 

Counsel for the appellant in their reply brief repeat 


the assertion that the “Statement of the Case” in their 


opening brief is fair, and vigorously criticize counsel 
for these appellees for not patterning their argument 
on this so-called “Statement”. The making of such a 
criticism is an implied admission that the so-called 
“Statement” is not a statement at all. A mere read¬ 
ing of said “Statement” is sufficient to show that it 
is an argumentative presentation of what counsel for 
appellant conceive to be the parts of the record favor¬ 
able to them, with scarcely a reference to the parts of 
the record which completely sustain the trial court’s 


findings. 
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It would seem that, without being hypercritical, pne 
may inquire why did not counsel for appellant make 
“a concise statement of the case, presenting succinctly 
the questions involved and the manner in which t|iey 
are raised”, and why did they not pattern their bjrief 
on the Findings of the trial court, which are the sub¬ 
ject of attack? Particularly significant is the omis¬ 
sion from appellant’s opening brief of any heading 
covering the subject-matter of Finding Xo. 12 (R. 42) 
of the trial court, which is the meat of the whole ckse, 
said finding being: 

“The said deed in trust was prepared in accor¬ 
dance with plaintiff’s instructions, its contents 
were fully explained to her and at the time of its 
execution plaintiff understood its provisions and 
its legal effect. Plaintiff was at all times in full 
possession of her mental faculties and experienced 
in handling her own business affairs and her hus¬ 
band’s estate after his death.” 

Counsel for these appellees do not know what the 
basis is for the statement in appellant’s reply tyrief 
that H. L. McCormick, Trustee, has “expressly Con¬ 
ceded” that appellant's “Statement of the Case|’ is 
substantially correct, since he has filed no brief herein. 
It is quite true that the guardian ad litem for the two 
infant children of the son, Richard D. Dear, jpins 
forces with the appellant and seeks reversal of the 
decree below. This is the same guardian ad litem who, 
within four days after his appointment, filed an an¬ 
swer without making any investigation or inquiry of 
the trustees. It may also be mentioned that although 
he filed a brief herein on December 27, 1934, counsel 
for these appellees were not informed thereof nor was 
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any copy served upon them until after the filing of 
their brief herein on January 12, 1935. 

v 7 

The brief of the guardian ad litem mav be dismissed 
with the observation that it makes no reference to and 
does not in any wise discuss the evidence which sup¬ 
ports the Findings of the trial justice. 

Counsel are so far apart as to what the correspon¬ 
dence between the appellant and Mr. Guy shows, when 
read as a whole, that it is not believed that any fur¬ 
ther detailed and extended quotation therefrom or dis¬ 
cussion thereof would be of anv assistance. Of course 
the trustees wished to cooperate in every way with 
Mrs. Dear and wished to exercise the discretion which 
the trust conferred upon them with respect to the use 
of the corpus whenever that use would be for Mrs. 
Dear’s benefit, and this explains the tone of Mr. 
Guy’s letters. To counsel for these appellees, the let¬ 
ters of the appellant conclusively show that she had 
no misconception as to the nature of the trust which 
she had executed, or any thought that the two trustees 
were handling her property under a revocable agency. 
The statement in her letter of October 21, 1931 (R. 
213) that “you have a paper giving Lillian everything 
I own” is completely inconsistent with any such con¬ 
tention. 

Likewise, the statement in her letter of July 1, 1932 
(R. 222), when trying to persuade the trustees to send 
Dick something out of the mine money, where she said, 
“the money does not belong to the trust”, and a simi¬ 
lar statement in her letter of August 1, 1932 (R. 225), 
“Xow this monev does not belong to anv trust”, are 
only consistent with an understanding on her part that 
her monev was in a real trust and not being managed 
for her under some form of agencv. 
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The oft-repeated requests in the letters from appel¬ 
lant to Mr. Guv for monev for her son cannot bd con- 

* i 

strued as consistent with a belief on her part that the 

i 

trust property was subject to her direction and] con¬ 
trol and that she was complaining only about the small¬ 
ness of the income from an asrenev account. She knew 

f 

what securities she had turned over to the trustees and 
was familiar with her business affairs. The obtaining 
of loans on securities was not unknown to her (R. 128). 
On July 10, 1932, she wrote to Mr. Guy: j 

“I am perfectly able to run my own affairs as 
I did for 20-odd years, no trouble, now you have 
it and I can do nothing.” (R. 224.) 

And on September 8, 1931, she wrote, “I will have to 
sell my diamonds if you don’t send him (her son) the 
money” (R. 211). There would certainly be no neces¬ 
sity for selling her diamonds in order to raise mbnev 
for her son if her securities were still under her con¬ 
trol under an agency agreement. 

On page 14 of appellant’s reply brief, counsel for 
these appellees are charged with wilfully misstating 
the contention of appellant’s counsel when they said 
that “said counsel contend that the appellant did not 
understand that she was executing a trust instrument.” 
Tn appellant’s bill of complaint it is alleged (R. 4): 

“Plaintiff had not the slightest intimation or 
thought that there was any attempt in the papers 
to create more than an agency, or to deprive her 
in any wise of her own say, as to what should be 
done with the income accruing during her lifetime, 
or as to what should become of the principal or 
corpus upon her death.” 
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Counsel for these appellees construe this allegation to 
be equivalent to an averment that appellant did not 
know she was creating a trust. 

Futhermore, the term “agency trust” is so incon¬ 
sistent in itself that the use of this term in appellant’s 
brief, in describing bv intimation but without direct 

0 V-7 » 

allegation what appellant thought she was signing, 
was taken by appellees as equivalent to a contention 
that the appellant did not know that she was creating 
a trust at all. There was no intention on the part of 
counsel for these appellees to misstate appellant’s posi¬ 
tion but onlv a desire to set out the general contentions 
of the parties, something which was not done in appel¬ 
lant’s “Statement of the Case”. 

On the contention of counsel for appellant that she 
did not receive a copy of the trust instrument until 
January, 1933, no additional support from the record 
is cited in their reply brief and nothing which over¬ 
comes the positive testimony of Mr. Guy (R. 189) and 
Miss Oliver (R. 125, 126) in this respect. Further¬ 
more, no explanation is given of the fact that when 
Mr. Guy reminded her in his letter of October 27, 1931 
(R. 214) that he had already sent her two copies of 
the trust instrument, she neither denies this statement 
nor asks for an additional copy. 

Counsel for appellant do, in their reply brief (p. 16), 
indulge in an unfounded suggestion that Mrs. LeClair 
may have made away with the copies furnished to ap¬ 
pellant. There is not the slightest support in the record 
for any such charge. The record reference (R. 153) 
cited in support of the statement that Mrs. LeClair was 
acting for Mrs. Dear in this matter merelv shows that 
prior to the execution of the trust Mrs. LeClair was 
acting as a messenger between her mother and Mr. 
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Guy. Likewise, there is no support in the record nor 
in the brief of these appellees for the statement made 
on this same page of the reply brief that Mrs. LeClair 
claimed to be preserving the ledger sheets for her 
mother. These ledger sheets were the only conclusive 
evidence available to show that her mother’s gift^s to 
her during this period did not even approach the 
amount which the mother had testified in a prior depo¬ 
sition she had given to her daughter (R. 107). 

Counsel for appellant likewise vigorously attack 
(reply brief, p. 17) that portion of the brief of these 
appellees (pp. 24 and 25) in which it is said that the 
statement in appellant’s brief (p. 4) that “about the 
early part of January, 1933, appellant obtained 
through counsel an unexecuted copy of this trust in¬ 
strument”, is not accurate, in that the copy obtained 
at that time was obtained by counsel for the son, Rich¬ 
ard D. Dear, who is now one of appellant’s counsel. 
Counsel for appellant, in reference to this matter, say 
(reply brief, p. 17) that 

“said appellees seek, in their brief, to divert at¬ 
tention therefrom by criticising the ultimate ob¬ 
taining of a copy of the trust instrument by Mrs. 
Dear through the medium of counsel in Florida se¬ 
cured by her son while she was visiting her son 
there.” 

In this connection there was no criticism in the brief 
of these appellees of anything other than of the inaccu¬ 
racy of the said statement in appellant’s brief. In view 
of the record in this case and the claim of counsel for 
appellant that she had never received a copy of the trust 
instrument up to that time, this inaccuracy is not 
trivial. It is one thing to make the charge in effect that 
appellant was able to secure a copy of this trusi in- 
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strument only through the aid of counsel, and quite 
another to have the facts show that the copy in ques¬ 
tion was secured through the counsel of her son. It 
may also be pointed out that this same inaccuracv oc- 
curs in appellant's bill of complaint (R. 5). Thus, the 
manner of obtaining this copy is consistent with these 
appellees' theory of the case and with what the trial 
justice found. 

Although in a case of this sort, where the appellant 
is seeking the cancellation of a trust on the ground that 
she did not know what she was executing, the question 
of whether the trust was prepared in accordance with 
her instructions and whether she was fully informed as 
to its provisions is of primary importance, this ques¬ 
tion and the evidence in regard thereto was glossed 
over in appellant’s opening brief. 

Appellant's reply brief, however (reply brief, pp. 
1S-20), does criticize portions of the brief of these ap¬ 
pellees where this question is discussed. 

Their first criticism is of the statement that “it was 
read over to her and discussed with her sentence by 
sentence” by Commander LeClair, the objection being 
that his testimony that “he went over it sentence by 
sentence and word for word almost with Mrs. Dear” 
(R. 9S) is an admission that he did not discuss all of 
it with her, because “almost” must be construed as 
modifying “sentence by sentence” as well as “word 
for word”. Counsel for these appellees do not so con¬ 
strue this portion of his testimony, but fortunately no 
quibbling on this point is necessary because on the 
same page he did testify, “We discussed it in entirety”, 
and on page 102 he says, “I went over it word by word 
and sentence by sentence—everv single paragraph in 
it”. 
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Further objection is made (reply brief, p. 18) jto the 
statement on page 13 of the brief of these appellees, 
where it is stated that at the time of execution of the 
instrument “Mr. Guy and Mr. Colton further discussed 
and explained it to her”, on the ground that Mr. Colton 
had not previously discussed the details of the trust 
with Mrs. Dear. In view of what precedes this state¬ 
ment in appellees ’ brief it is not seen how there fcs any 
unwarranted implication. It is quite true that prior 
to the day of execution Mr. Colton had not discussed 
the details of the trust with her, but he did testily (R. 
127): 

“Discussions were had bv me with Mrs. Dear 

* 

several times in connection with creating the 
trust. I don’t recall discussing directly with her 
the identical terms of this trust which wai exe¬ 
cuted. But we several times had talks witji her 
as to creating a trust and putting her morjey so 
that she couldn’t be spending the principal from 
time to time.” 

• 1 

The vital question is, did appellant know that sh^ was 
creating a trust which placed her property beyond her 
control. Mr. Colton’s testimony shows that he had 
previously discussed this vital point with her. 

Counsel for appellant also object (reply brief, ]j>. 19) 
to the statement that Mr. Peyton had “several ^ears 
before” advised that Mrs. Dear put her property in 
trust, on the ground that this statement is deceptive as 
to the length of time. The support for this statement 
is found on page 195 of the record in a letter from Mr. 
Colbeck, Trust Officer of the Minnesota National Bank, 
to Mr. Guy, dated December 5, 1930, in which he &ays: 

“I am pleased to know that she is now taking 
steps to put her property in trust and in fact] as I 
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recall both Mr. B. M. Pevton and mvself recom- 
mended this course to her several years ago.” 

Counsel for appellant also make a vigorous attack 
(reply brief, p. 20) on the statement that Commander 
LeClair, after working on the trust “for several days”, 
informed Mrs. Dear that he was not competent to pre¬ 
pare such a document. It is true that the page of the 
record cited in the brief of these appellees in this con¬ 
nection does not specify the amount of time involved, 
but at the top of the following page, namely, R. 9S, he 
testified, 

“•I was rather impressed with the fact that a 
lawver could do in no time what had taken me 

•> i 

five da vs or a week not to do”, 

and he further testified under cross-examination by 
Mr. Sullivan (R. 99), “I must have worked at it from 
five to eight days”. Thus it is not seen how the use of 
the words “several days” is a “gratuitous and unwar¬ 
ranted addition” as charged by counsel for appellant. 

As to the comparison of the appellant’s liberal gifts 
to her two children, respectively, we join in the belief 
of counsel for appellant that this Honorable Court 
cannot be greatlv concerned with anv fine or exact as- 
certainment of the comparative totals of her gifts to 
her two children, respectively (reply brief, p. 22). 
Stated affirmatively, counsel for these appellees main¬ 
tain that even if the trust caused a resulting inequality 
between the gifts to the son and daughter, this w’ould 
be no ground for cancellation or rescission of the trust. 

It w'as the appellant and her counsel who injected 
into this case the issue of the equality or inequality 
of the respective gifts to the son and daughter. It 
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is averred in appellant’s bill of complaint (R. 3)jthat 
it was appellant’s wish that her two children should be 
treated equally at all times, that she had given ea^h of 
them moneys, assets and property in excess of $200,000 
and that she had always been careful to even up to one 
what she had done for the other. 

In her testimony, appellant reiterated her desire 
and wish to treat her two children equally (R. 59), but 
further testified that her gifts to her daughter had 
been greatly in excess of those to her son (R. 64). 
Counsel for these appellees understood throughout the 
trial of this case that it was one of the contentions of 
counsel for the appellant that the trust in question 
should be set aside because the carrying out of its pro¬ 
visions would result in a gross inequality in favc^r of 
the daughter. It is for this reason that so much of 
the record is filled with evidence as to the amounts of 


these respective gifts. 

Furthermore, this contention seems to have been in 
the minds of counsel for appellant at the time they 
wrote their original brief, for they included therein 
(pp. 9 and 10) a purported tabulation of gifts to the 
daughter under a heading reading “Enormous ptal 
of gifts from mother to daughter’’ with no statement 

of the amounts of the gifts to the son other than a 

^ • | 

quotation from her bill of complaint in which she 
avered that she had given each of them in excess of 
$200,000 (appellant’s opening brief, p. 8). 

As stated above, while counsel for these appellees 
agree that the validity or invalidity of the trust is not 
dependent upon any equality or inequality as between 
the son and daughter resulting therefrom, yet it] can 
be demonstrated that the gifts and benefactions t^> the 
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daughter, including those provided for in the trust, 
will still be less than those to the son. 

First, as to the criticism appearing in appellant’s 
reply brief (pp. 21-22) of the tabulation of the respec¬ 
tive gifts to the son and daughter in the brief of these 
appellees at page 27. It will be noted that said tabu¬ 
lation in appellees’ brief is exclusive of the gifts of 
the mining interest which, up to the time of the making 
of the trust, had been given in equal parts to the son 
and daughter. Counsel for appellant, in arriving at 
a conclusion that “the figure $67,000 used in appel¬ 
lees’ said comparative table, as representing gifts to 
the daughter is admittedlv misleading and incorrect” 
overlook the express exclusion of the gifts of the mine 
money from said table. A reference to the record, 
page 263, which counsel for appellant cite in support 
of the item of $42,500 in their tabulation of gifts to the 
daughter appearing on page 9 of their opening brief, 
shows that this amount included $30,000 of the mine 
monev for the vears 1925 to 1929, inclusive. Elimina- 

w i • 7 

ting the mine money from their tabulation, leaves the 
identical amount shown in our tabulation as gifts to 
the daughter, exclusive of mine money, namely, 
$67,000. As to the item of $43,000 included in the 
tabulation pf gifts to the son, it is quite true that coun¬ 
sel for appellant conceded only the correctness of this 
to the amount of $14,805.63, but the appellant herself 
testified, “the total approximately $43,000 might be 
correct” (R. 91). 

In referring to the fact that the son had assigned 

o o 

to his mother his interest in the dairy farm (reply 
brief, p. 22), counsel for appellant omit to mention that 
the son had prior thereto conveyed the farm to his 
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two children, subject to a life interest in himself, and 
had also placed a mortgage thereon of $26,0(jo to 
which it was subject at the time of his transfer of his 
life interest back to his mother, and of which the bur¬ 
den of upkeep is on the trust estate (R. 97, 152). j 

The excess gifts to the son at the time the trust was 
executed are thus shown to be close to $145,000 atid in 
any view of the case, resolving all possible uncertain¬ 
ties in his favor, were well in excess of $100,000., The 
accruing interest on this sum is over $6,000 a year, 
which, together with the provisions made in the trust 
for the son and his two children, substantially increase 
this growing advantage with each passing year. 

With respect to the value of the mine interest which 
was assigned to the daughter at the time of the execu¬ 
tion of the trust, which interest consisted of sixteen 
prospective accruing annual payments of $6,250, Coun¬ 
sel for appellant repeat their assertion that this liad a 
value of $100,000. It is a known fact that $1 per War, 
payable for sixteen years, has a present value of 
$10,106 calculated on a basis of 6 per cent. Conse¬ 
quently the then value of this gift was $63,152.50 and 
not $100,000. 

The appellant, at the time the trust was executed, 
was 75 years old and according to the American {Mor¬ 
tality Tables her then expectancy was 6.27 ybars, 
though, having lived four years, her expectancy it 79 
is 4.74 years. If she lives out this expectancy, it is 
obvious that at the end thereof the amount to be dis¬ 
tributed to the daughter under the trust from the de¬ 
pleted corpus will be much less than the excess of gifts 
to the son. 

It is respectfully submitted that the evidence pver- 
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whelmingly sustains the findings of the trial justice 
and that the decree below should be affirmed. 
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